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Assembly Bill No, 2851

CHAPTER 316

An act to amend Section 17581.5 of the Government Code, relating
to local mandate reimbursement, and declaring the urgency thereof, to
take effect immediately.

[Approved by Governor August 25, 2004. Filed with
Secretary of State August 25, 2004.]

LEGISLATIVE COUNSEL'S DIGEST

AB 2851, Laird. Budget Act: state mandates.

(1) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement, including the creation of a State Mandates Claims Fund
to pay the costs of mandates that do not exceed $1,000,000 statewide and
other procedures for claims whose statewide costs exceed $1,000,000.

Existing statutory law provides that a school district may not be
required to implement or give effect to a statute imposing a state mandate
for a specified period if it is identified by the Legislature in the Budget
Act as being suspended. Existing law provides that this suspension
provision is applicable only to specified mandates.

This bill would additionally make this suspension provision
applicable to state mandates relating to certain investment reports and
county treasury oversight committees. ‘

(2) Existing law provides that the Commission on State Mandates
shall not find costs to be mandated by the state if, among other things,
the local agency or school district has authority to levy charges, fees, or
assessments sufficient to pay for the mandated program or increased
level of service.

Existing law, the Surface Mining and Reclamation Act of 1975,
requires local agencies, within 12 months of receiving mineral
information and of being designated an area of statewide or regional
significance, and in accordance with state policy, to establish mineral
resource management policies in their general plans. Existing law also
authorizes these local agencies to impose a fee upon mining operations
to cover the reasonable costs incurred in implementing the act.

This bill would state that the Legislature finds and declares that the act
no longer imposes a reimbursable mandate under these provisions
because local agencies subject to the act have authority to levy fees to
pay for the cost of the program mandated by the act.
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Ch. 316 —2—

(3) The Budget Act of 2003 provides that state-mandated local
programs relating to, among others, Democratic Party presidential
delegates, election materials, and specified county social services are
suspended during the 2003-04 fiscal year.

This bill would state that the Legislature finds and declares that
specified statutes relating to Democratic Party presidential delegates and
certain county social services no longer constitute reimbursable
mandates under Section 6 of Article XIIIB of the California
Constitution because they have been repealed.

(4) This bill also would direct the Commission on State Mandates, by
January 1, 2006, to reconsider whether specified statutes continue to
constitute reimbursable mandates in light of federal statutes enacted and
federal and state court decisions rendered since enactment of these
mandates.

(5) This bill would declare that it is to take effect immediately as an
urgency statute.

The people of the State of California do enact as follows:

SECTION 1. Section 17581.5 of the Government Code is amended
to read:

17581.5. (a) A school district may not be required to implement or
give effect to the statutes, or portion thereof, identified in subdivision (b)
during any fiscal year and for the period immediately following that
fiscal year for which the Budget Act has not been enacted for the
subsequent fiscal year if all of the following apply:

(1) The statute or portion thereof, has been determined by the
Legislature, the commission, or any court to mandate a new program or
higher level of service requiring reimbursement of school districts
pursuant to Section 6 of Article XIII B of the California Constitution.

(2) The statute, or portion thereof, has been specifically identified by
the Legislature in the Budget Act for the fiscal year as being one for
which reimbursement is not provided for that fiscal year, For purposes
of this paragraph, a mandate shall be considered to have been
specifically identified by the Legislature only if it has been included
within the schedule of reimbursable mandates shown in the Budget Act
and it is specifically identified in the language of a provision of the item
providing the appropriation for mandate reimbursements.

(b) This section applies only to the following mandates:

(1) The School Bus Safety I (CSM-4433) and II (97-TC-22)
mandates (Chapter 642 of the Statutes of 1992; Chapter 831 of the
Statutes of 1994; and Chapter 739 of the Statutes of 1997).
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(2) The School Crimes Reporting I mandate (97-TC-03; and Chapter
759 of the Statutes of 1992 and Chapter 410 of the Statutes of 1995).

(3) Investment reports (96-358-02; and Chapter 783 of the Statutes
of 1995 and Chapters 156 and 749 of the Statutes of 1996).

(4) County treasury oversight committees (96-365-03; and Chapter
784 of the Statutes of 1995 and Chapter 156 of the Statutes of 1996).

SEC. 2. The Legislature hereby finds and declares that,
notwithstanding a prior determination by the Board of Control, acting
as the predecessor agency for the Commission on State Mandates, and
pursuant to subdivision (d) of Section 17556 of the Government Code,
the state-mandated local program imposed by Chapter 1131 of the
Statutes of 1975 no longer constitutes a reimbursable mandate under
Section 6 of Article XIII B of the California Constitution because
subdivision (e) of Section 2207 of the Public Resources Code, as added
by Chapter 1097 of the Statutes of 1990, confers on local agencies
subject to that mandate authority to levy fees sufficient to pay for the
mandated program.

SEC. 3. Notwithstanding any other provision of law, by January 1,
2006, the Commission on State Mandates shall reconsider whether each
of the following statutes constitutes a reimbursable mandate under
Section 6 of Article XIII B of the California Constitution in light of
federal statutes enacted and federal and state court decisions rendered
since these statutes were enacted:

(a) Sex offenders: disclosure by law enforcement officers (97-TC-15;
and Chapters 908 and 909 of the Statutes of 1996, Chapters 17, 80, 817,
818, 819, 820, 821, and 822 of the Statutes of 1997, and Chapters 485,
550, 927, 928, 929, and 930 of the Statutes of 1998).

(b) Extended commitment, Youth Authority (98-TC-13; and Chapter
267 of the Statutes of 1998).

(c) Brown Act Reforms (CSM-4469; and Chapters 1136, 1137, and
1138 of the Statutes of 1993, and Chapter 32 of the Statutes of 1994).

(d) Photographic Record of Evidence (No. 98-TC-07; and Chapter
875 of the Statutes of 1985, Chapter 734 of the Statutes of 1986, and
Chapter 382 of the Statutes of 1990).

SEC. 4. The Legislature hereby finds and declares that the following
statutes no longer constitute a reimbursable mandate under Section 6 of
Article XIIIB of the California Constitution because provisions
containing the reimbursable mandate have been repealed:

(a) Democratic Party presidential delegates (CSM-4131; and Chapter
1603 of the Statutes of 1982 and Chapter 8 of the Statutes of 1988, which
enacted statutes that were repealed by Chapter 920 of the Statutes of
1994).
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(b) Short-Doyle case management, Short-Doyle audits, and
residential care services (CSM-4238; and Chapter 815 of the Statutes of
1979, Chapter 1327 of the Statutes of 1984, and Chapter 1352 of the
Statutes of 1985, which enacted statutes that were repealed by Chapter
89 of the Statutes of 1991).

SEC. 5. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning of
Article IV of the Constitution and shall go into immediate effect. The
facts constituting the necessity are:

In order to make necessary statutory changes to fully implement the
Budget Act of 2003 at the earliest possible time, it is necessary that this
act take effect immediately.
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ADIJ OURNMENT
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Hearing Date; September 28, 2000
f:\Mandates\1998\tc\G8tc07\tc092800

ITEM 2
TEST CLAIM
- STAFF ANALYSIS
Penal Code Section 1417.3
Statutes of 1985, Chapter 875
Statutes of 1986, Chapter 734
Statutes of 1990, Chapter 382

Photographic Record of Evidence

. EXECUTIVE SUMMARY'
Background and Overview

The test claim legislation requires a photographic record of evidence, and in some instances a
- certified chemical analysis of the exhibit, for those exhibits in a criminal trial that pose a
security, storage, or safety problem, or if the exhibit, by its nature, is. toxic and poses a health
hazard. The ability to introduce evidence in a criminal trial stems from the due process
requirements of the United States Constitution. In.addition, the California Evidence Code
provides that all relevant evidence is admissible.

The following issues must be addressed to determine if the test claim legislation i imposes
reimbursable state-mandated activities upon law enforcement agenc1es

1. Does the test clalm legislation carry out the governmental function of providing services
to the public or impose unique requirements wpon law enforcement agencies and, thus,
constitute a “program” within the meaning of article XIII B, section 6 of the California
Constitution?

The California Supreme Court has defined a “new program” or “higher level of service” as a -
program that carries ouf the governmental function of providing services to the public, or a
law, which to implement a state policy, imposes unique requirements on local agencies or
school districts that do not apply generally to all residents and entities in the state. The court
in Carmel Valley Fire Protection Dist. v. State of California stated, “only. one of these findings
is necessary to trigger reimbursement. ” :

Staff finds that that the test claim legislation-does not impose unique requirements upon local
government. However, the analysis of whether the test claim legislation constitutes a new
_program is not over simply because the test claim activities are not unique to local government.

! Staff does not include its Draft Analysis with this item since neither the clalmant nor the Department of Finance
filed comments on the draft.
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Staff finds that the program within which the test claim legislation operates is the criminal
justice system in the state. The prosecution of criminals in California is a peculiarly
governmental function administered by local agencies as a service to the public like the
provision of fire protection.. Staff further finds that the overwhelming number of hazardous
exhibits would be maintained and introduced by local law enforcement agencies. These
exhibits could include drugs, weapons, or any other hazardous instrumentality of the crime.

~ Therefore, in accordance with the principles set forth in Carmel Valley, staff finds the
introduction of photographic records of certain evidence, the provision of a written chemical
analysis of evidence that poses a health hazard, and the storage of such evidence by the party
introducing it, “carries out the governmental function of providing services to the public” and
" thereby constitutes a “program” within the meaning of article XIII B, section 6 of the
California Constitution.

2. Does the test claim legislation impdse a new program or higher level of service upon
law enforcement agencies within the meaning of article XIII B, section 6 of the
California Constitution and therefore impose “costs mandated by the state”?

- In order for the test claim legislation to impose a reimbursable program under article XIII B,
section 6 of the California Constitution, the newly required activities must be state mandated.
To determine if a required program is new or imposes a higher level of service, a comparison
. must be undertaken between the test claim legislation and the legal requirements in effect

immediately before the enactment of the test claim legislation.

Current law requires that exhibits offered by the state or defendant shall be returned to the
party offering them by order of the court when an exhibit poses a security, storage, or safety
problem, as recommended by the clerk of the court. In addition, the clerk, upon court order,
shall substitute a full and complete photographic record of any exhibit or part of any exhibit

. returned to the state under this section. The party to whom the exhibit is being returned shall
provide the photographic record. Moreover, exhibits toxic by their nature that pose a health
hazard to humans shall be introduced to the court in the form of a photographic record and a
written chemical analysis certified by a competent authority.

Prior law did not require parties introducing exhibits that pose a security, storage, or safety
problem or those exhibits that, by their nature, pose a health hazard to provide a photographic
record of evidence. Prior law did not require the introduction of a certified chemical analysis
of exhibits that pose a health hazard. Nor did prior law require the party in possession of this
type of evidence to assume the responsibility for storage. These activities were added by the
test claim legislation and imposed upon any party wishing to introduce such evidence in a
criminal proceeding. Thus, under the test claim legislation, local law enforcement agencies are
now required to: (1) provide a photographic record for evidence that poses a health, safety,
security, or storage problem; (2) provide a certified chemical analysis of evidence that pose a
health hazard; and (3) store the evidence.

Furthermore, staff finds that section 17556, subdivision (e), is inapplicable to the present test
claim as contended by the Department of Finance. There is no evidence that the test claim
legislation has provided offsetting savings to local law enforcement agencies that result in no
net costs. . S
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Conclusion and Recommendation

Based on the foregoing, staff concludes that the test claim legislation does impose a
reimbursable state-mandated program upon law enforcement agencies within the meaning of
article XIIT B, section 6 of the Cahforma Constitution and Government Code section 17514 for
the following:

o Activities reasonably necessary to provide a photogra’phic record of evidence for
‘evidence that poses a security, safety, or storage problem as determined by the court..
(Pen. Code, § 1417.3, subd. (a).)

e Activities reasonably necessary to provide a photograpﬁic record of evidence for
evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

e The provision of a certified written chemical analysis of evidence that poses a health
hazard. (Pen. Code, § 1417.3, subd. (b) )

. The storage of evidence that poses a security, safety, or storage problem as determmed
by the court. (Pen. Code, § 1417.3, subd. (a).)

o The storage of evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

Therefore, staff fecommends that the Commission approve the Photographic Record of
Evidence Test Claim.
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Claimant
Los Angeles Police Department

Chronology . ’ _

10/23/98 Claimant files test claim with the Commission (Exhibit A)

12/14/98 Department of Finance requests an extension of time to file comments

12/15/98 Cominission grants Department of Finance’s request

02/05/99 Department of Finance files comments on claimant’s test claim filing '
(Exhibit B) |

08/04/00 Commission issues Draft Staff Analysis

Background and Overview

The test claim legislation requires a photographm record of evidence, and in some instances a
certified ¢hemical analysis of the exhibit, for those exhibits in a criminal trial that pose a
security, storage, or safety problem, or if the exhibit, by its nature, is toxic and poses a health
hazard. The ability to introduce evidence in a criminal trial stems from the due process
requirements of the United States Constitution. In addition, the California Evidence Code
provides that all relevant evidence is admissible.

Claimant’s Contentions

The claimant contends that the test claim legislation imposes a new program upon law
enforcement agencies. Specifically, the claimant submits that the test claim legislation requires
the introduction of a photographic record of evidence and, if necessary, chemical analysis of
exhibits in a criminal trial that poses a health, security, storage, or safety problem.?

Moreover, the claimant contends that the test claim legislation amended prior law, which had
required the court to keep all exhibits that were introduced in a criminal trial, to now require
the party to store those exhibits that pose a health, security, storage, or safety problem.
Therefore, the claimant concludes that the test clalm leg1slat1on imposes reimbursable state-
mandated activities upon law enforcement agencies.’

Department of Finance’s Contentions

The Department of Finance (DOF) agrees with the claimant that the test claim legislation
imposes additional costs upon local agencies. However, DOF contends that the test claim
legislation does not impose unique activities upon local agencies as required under article

XIII B, section 6 of the California Constitution. It is DOF’s position that the test claim
legislation imposes the requirement to introduce certain exhibits as a photographic record upon
all parties in a criminal proceeding. Therefore, DOF concludes that the test claim legislation

i

? Claimant’s test claim October 15, 1998 test claim filing at page 1.
3 Id. at pages 2-4.
¢ Department of Finance’s February 5, 1999 filing at page 2.
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does not impose unique reimbursable state-mandated activities upon law enforcement
agencies.’ :

Alternatively, it is DOF’s position that if the Commission finds that the test claim legislation
imposes reimbursable state-mandated costs upon law enforcement agencies, any savings related
to agencies’ not having to comply with safety procedures for the transportation of toxic or
other hazardous exhibits to and from the courtroom should be offset.

STAFF ANALYSIS’

In order for a statute or executive order, which is the subject of a test claim, to impose a
reimbursable state mandated program, the language: (1) must impose a program upon local
governmental entities; (2) the program must be new, thus constituting a “new program”, or it
must create an increased or “highier level of service” over the former required level of service;
and (3) the newly requ1red program Or mcreased level of serv1ce must be state mandated

The Cahforma Supreme Court has defined a “new program” or “hlgher level of serv1ce as a
program that carries out the governmental function of prov1d1ng services to the public, or a
law, which to 1mplement a state policy, imposes unique requirements on local agenc1es or
school districts that do not apply generally to all residents and entities in the state.® The court
in Carmel Valley Fire Protection Dist. v. State of California stated, “only one of these findings
is necessary to trigger reimbursement.”’

To determine if a required program is new or imposes a higher level of service, a comparlson
must be undertaken between the test claim legislation and the legal requirements in effect
immediately before the enactment of the test claim legislation.’® To determine if the new
program or-higher level of service is state mandated, a review of state and federal statutes,
regulations, and case law must be undertaken.' : '

Based on the foregoing, the following issues must be addressed to determine if the: test claim
legislation imposes reimbursable state-mandated activities upon law enforcement agencies:

1. Does the test claim leglslatlon carry out the governmental function of prov1d1ng services
to the pubhc or 1mpose unique requ1rernents upon law enforcement agencies and, thus,

constitute a “progtam” withir the meamng of artlcle XIII B, section 6 of the Cahforma
Constltutlon?

SId. at2.
51d. at 3.

7 Staff does not include its Draft Analysis with this item since neither the claimant nor the Department of Fmance
filed no comments. on the draft

8 County of Los Angeles v. State of Calzfornza (1987) 43 Cal.3d 48, 56..
¥ Carmel Valley Fire Protection Dist, v. State of California (1987) 190 Cal.App.3d 521, 537

'* County of Los Angeles, supra (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist., supra (1987) 190
Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

'Y City of Sacramento v. State of California (1990) 50 Cal.3d 51, 76; Hayes v. Commission on State Mandates
(1992) 11 Cal.App.v4th‘1564, 1594; Government Code sections 17513, 17556.
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2. Does the test claim legislation impose a new program or higher level of service upon
law enforcement agencies within the meaning of article XIII B, section 6 of the
California Constitution and therefore impose “costs mandated by the state”?

These issues are addressed below.
Issue 1 '

Does the test claim legislation carry out the governmental function of providing
services to the public or impose umque requirements upon law enforcement
agencies and, thus, constitute a “program” within the meamng of artlcle XIH B,
section 6 of the California Constitution? :

Does the Test Claim Legislation Impose Unique Regulrements Upon Law Enforcement
Agenme 3? .

The Department of Finance (DOF) contends that the test claim 1eg1slat10n does not impose
reimbursable costs upon law enforcement’ agenc1es because the test claim leg1slat1on does not
impose activities that are unique to local governtment as defmed in County of 1 Los Angeles
Staff agrees that the test claim leglslanon does not unpose umque requlrements upon local
government. Penal Code section 1417.3 requu'es the introduction of a photographic | record of
evidence and, if necessary, a writtén chemical analys1s of exhibits that pose a health secunty,
storage, or safety problem. In addition, the party introducing such evidence is now required to .
take possession and store the exhibit. These requirements apply to any party wishing to
introduce such evidence in a.criminal trial. Therefore, staff finds that the requirement to
introduce a photographic:record of evidence, provide a written chemical analysis-of the
evidence if'necessary, and take possession and store evidence that poses. a health;’ securlty,
storage, or safety problem is not unique to local government.

However, the analysis of whether the test claim legislation constitutes a new program-is not
over simply because the test claim activities are not unique to local government. As further
stated in County of Los Angeles, the definition of a “new program” or “higher level of service” .
includes a program that carries out the governmental function of prov1dmg services to the
public.” As stated by the court in, Carmel Valley, “only one of these findings is necessary to
trigger remlbursement 4 Therefore, an analysm of whether the test cl "leglslatlon carries
out the governmental function of providing services to the public must be undertaken.

Does the Test Claim Iegislation Carry .Out the Governmental Function of Prov1dmg Services
to the Public? o

To determine whether the test claim legislation carries out the governmental function of
providing services to the public it is necessary to define the program within which the test
claim legislation operates. In Carinel Valley, the court was faced with the question of whether
the requirement to provide safety clothing and equipment for firefighters represented a

12 Department of Finance’s February 5, 1998 filing at page 2.
'3 County of Los Angeles, supra (1987) 43 Cal.3d 46, 56. _
1% Carmel Valley Fire Protection Dist., supra (1987) 190 Cal.App.3d 521, 537
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reimbursable state-mandated program. In answering the question of whether the legislation
represented a “new program” or “higher level of service,” the court did not view the program
as simply the provision of safety equipment to firefighters. Rather, the court viewed the
program as something much broader - the provision of fire protection in the state.”

The Carmel Valley court explained:

“Police and fire protection are two of the most essential and basic functions of
government. [C1tat10n omitted] This classification is not weakened by the
State’s assertion that there are private sector fire flghters who are also subject to
the [test claim legislation] . . . . We have no d1ff1cu1ty in concludmg as a matter
of judicial notice that the overwhelmzng number of fire fighters dzscharge a
classical governmental function.”* (Emphas1s added )

Staff finds that the program w1th1n wh1ch the test c1a1m leglslatwn operates is the criminal
justice system in the state. The prosecut1on of criminals in Cahforma is a peculiarly
governmental functlon administered by local agencies as a service to the pubhc like the
provision of fire protection. Staff further finds that the overwhelming number of hazardous
exhibits would be maintained and introduced by local law enforcement agencies. These
~ exhibits could include drugs, weapons, or any other hazardous instrumentality of the crime.
Therefore, in accordance with the principles set forth in Carmel Valley, staff finds the
~ introduction of photographic records of evidence that pose a health, security, storage, or safety
proble, the provision of a written chemical analysis of evidence that poses a health hazard,
and the storage of such evidénce by the party introducing it; “carries ‘out the governmental
function of providing services to the public” and théreby constltutes a “program” w1thm the
* meaning of article X1II B, section 6 of the California Constitutiori.”’

However, the inquiry must continue to determine if these activities are new or impose a higher
level of service and if so, if there are costs mandated by the state. These issues are discussed
below.

Issue 2

Does the test claim legislation impose a new program or ‘higher level of service
upon law enforcement agencies within the meaning of article XIII B, section 6
of the California Constitution and therefore impose costs mandated by the state?

In order for the test claim legislation to impose a reimbursable program under article XIII B,
section 6 of the California Constitution, the newly required activities must be state mandated. 18
To determine if a required program is new or imposes a hlgher level of service, a comparison

15 Ibid.

16 Ibid. .

'7 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 172.
18 I ucia Mar Unified School Dist., supra 44 Cal.3d 830, 835.
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must be undertaken between the test claim legislation and the legal requlrements in effect
" immediately before the enactment of the test claim legislation.'®

Prior Law . . .
The Sixth Amendment to the United States Constitution provides:

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an 1mpart1a1 jury of the State and district wherein the crime shall
have been committed; . . . and to be inforimed of the nature and cause of the
accusation; to be confronted Wlth witnesses against him; to have compulsory
process for obtalmng witnesses in his favor, and to have the Assistance of
Counsel for his defence, ”?

From these due process rights stems the requirement for the prosecution to produce evidence
of an individual’s guilt. Ev1dence Code section 140 defines * ‘evidence” as “Testunony,
writings, material obJects or other tbmgs presented to the senses that are offered to prove the
- existence or nonex1stence of a fact. » Ev1dence Code section 350 prov1des that only rélevant
evidence is adess1b1e

Before the enacnnent of the test claim legislation, the prosecutlon was able to introduce
evidence at criminal trials, including evidence toxic by its nature. Prior law provided that ail
exhibits introduced or filed in any criminal action shall be retained by the court clerk until final
determination of the action.? Prlor law also included procedures for the disposition of exhibits
and the release of exhibits upon stipulation of the parties,” Prior law did not include
procedures for, photographing evidence, providing chemical analyses, as necessary, and the
return of exhibits to the parties that pose a security, storage, or safety problem or those
exhlblts that, by their nature pose a health hazard -

Current Law: The Test Claim Leglslatlo
Penal Code section 1417.3 provides:

“(a) At any time prior.to the final determmatlon of the action or proceeding,
exhibits offered by the state or defendant shall be returned to the party offering
them by order of the court when an exhibit poses a security, storage; or safety
problem, as recommended by the clerk of the court. If an exhibit by its nature
is severable, the court shall order the clerk to retain a portion of the exhibit not
exceedlng ‘three pounds by weight or one cubic foot by volume and shall order
the return of the balance of the exhibit to the district attorney. The clerk, upon
court order, shall substitute a full and complete photographic record of any

** County of Los Angeles, supra (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist., supra (1987) 190
Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830 835.

20 The Bill of Rights, the first ten a.mendments to the United States Constitution, was ratified on
December 15, 1791.

2! Statues of 1953, Chapter 51 originally added former Evidence Code section 1417.
2 Former Evidence Code sections 1418.6 and 1418.
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exhibit or part of any exhibit returned to the state under this section. The party
to whom the exhibit is being returned shall provide the photographic record.

“(b) Exhibits toxic by their nature that pose a health hazard to humans shall be
introduced to the court in the form of a photographic record and a written
chemical analysis certified by a competent authority. Where the court finds that
good cause exists to depart from this procedure, toxic exhibits may be brought
into the courtroom and introduced. However, following introduction of the
exhibit, the person or persons previously in possession of the exhibit shall take
responsibility for it and the court shall not be required to store the exhibit.”

As stated above, prior law did not require parties 1nt10ducmg exhibits that pose a security,
storage, or safety problem or those exhibits that, by their nature pose a health hazard to
provide a photographic record of evidence. Prior law did not require the introduction of a
certified chemical analysis of exhibits that pose a health hazard. Nor did prior law.require the
party in possession of this type of evidence to assume the responsibility for storage. These
activities were added by the test claim legislation and imposed upon any party wishing to
introduce such evidence in a criminal proceeding. As discussed above, the activities required
by the test claim legislation carry out the governmental function of providing services to the
public. Under the test claim Ieglslatlon local law enforcement agencies are now required.to:
(1) provide a photographic record for evidence that poses a health, safety, security, or storage
problem; (2) provide a certified chemical analysis of evidence that pose a health hazard; and
(3) store the evidence. ' -

DOF has concluded “section 1417.3 of the Penal Code may result in additional costs to local
entities.” However, it is DOF’s position that if the Commission firids that the test claim"
legislation imposes mandated costs upon law enforcement agencies any claims must be offset .
by any local operational savings in accordance with Government Code section 17556,
subdivision (e). Government Code section 17756, subdivision (e) provides: |

“The commission shall not find costs mandated by the state . . . in any claim
submitted by a local agency or school district, if, after a'hearing, the
commission finds that:

.................................................................................................

“(e) The statute . . . provides for offsetting savings to local agencies or school
districts which result in no net costs to the local agencies or school
districts. . . .”

Staff disagrees with DOF’s characterization of section 17556, subdivision (e). Staff finds that
section 17556, subdivision (e), is inapplicable to the present test claim. There is no evidence
that the test claim legislation has provided offsetting savings to local law enforcement agencies
that result in no net costs. It is staff’s position that, in the event the Commission finds

% However, DOF contends that the test claim activities are not unique to local government and therefore are not
reimbursable. Staff addressed this argument under Issue 1 and concluded that the test claim activities carry out
the governmental function of providing services to the public.
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offsetting savings exist for this test claim under section 17556, subdivision (e), the Commission -
would be required to conclude that the test claim legislation has not imposed costs mandated by
the state upon local law enforcement agencies.

Therefore, staff finds that the test claim legislation has imposed a new program or higher level
of service upon law enforcément agencies with the meaning of article XIII B, section 6 of the
California Constitution. Furthermore, staff finds that this new program constitutes costs
mandated by the state within the definition of Government Code section 17514.

Conclusion and Récommiendation

Based on the foregoing, staff concludes that the test claun 1eg1s1atlon does impose a
reunbulsable state-mandated program upon law enforcement agencies within the meaning of
article XIII B, sect10n 6 of the California Constitution and Government Code section 17514 for
the following:

s Activities reasonably.necessary to-provide-a photographic record.of-evidence for
evidence that poses a security, safety, or storage problem as deterrmned by the court.
(Pen. Code, § 1417.3, subd. (2).) , :

e Activities reasonably necessary to prov1de a photographic record of evidence for :
evidence that poses a health hazard. . (Pen. Code, § 1417.3, subd (). )

s The provision of a certified written- chemical analysis of evidence that poses a health
hazard. (Pen. Code, § 1417 3, subd. (b).)

o The storage of evidence that poses a'security, safety, or storage problem as determined
by the court. (Pen. Code, § 1417.3, subd. (a).) -

e The storage of ev1dence that poses a health hazard (Pen. Code, § 1417.3, subd. (b). )

Therefore, staff recommends that the Commission approve the Photographic Record of
Evidence Test Claim.
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EXHIBIT A

* October 22, 1998

RECEIVED

' . c
Ms. Paula Higashi UDT 23 1998
Executive Director | COMMISSION ON
Commission on State Mandates STATE MANDATES
1300 T Street, Suite 950
Sacramento, CA 95814

Re:  Test Claim of Los Angeles Police Department
- Photographic Record of Evidence
- : Chapter 382, Statutes of 1990
- Chapter 734, Statutes of 1986
C Chapter 875, Statutes of 1985
- Penal Code, Section 1417.3

Dear Ms. Higashi:

Enclosed herewith, please find an original and nine copies of the referenced test
claim, which we request be filed with the Commission on State Mandates.

Pursuant to Title 2, California Code of Regulations, Section 1183, the original and
seven are for filing with the Commission. We would appreciate it if you would return two
copies to the undersigned, with the date of filing with the Commission indicated therecn.

Thank you for your courtesy and cooperation. If you have any questions, please
do not hesitate to contact me.

[ Verytruly yours,

\\_W%
Pamela A. Stone gj{(Q
Legal Counsel

NORTH BAY AREA SouUTH
4320 AusuRN BLvD., SUITE 2000 20111 STEVENS CREEK BlMn_ SuiTE 145 221 EAST WALNUT, SUITE 178
SACRAMENTO, CA BEB41 CUPERTINO, CA 52 4 PASADENA, CA 91101

(916) 485-8102 . (408) 366-N?R0 ' (B1B) 564-1587



State of California

COMMISSION ON STATE MANDATES | A " ' For Official Use Only

1300 | Street, Sulte 950 4
Sacramento, CA 95814 ' ‘ | T R~ =
(916) 323-3562 | RECEIVE I:I
CsM 1 (2 81) | 0CT 0_1998
| COMMISSION ON |
TEST CLAIM FORM . ‘ STATE MANDATES | I
Claim No. O@ TQ_ DTI

Local Agency or School District Submitiing Claim

Los Angeles Police Deparfment

Contact Parson ' _ — T Té‘l‘:e_.nhnn'e No.
Allan Burdick (DMG-MAXIMUS, Inc.) - {9186,)-485-8102
' ‘Fax (916 ) 485-0111

Address

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

Representative Organization to be Notlfied

L.eague of California Cities

This test claim alleges the existence of a relmbursable state manda’(ed program wIthln the meaning of sectlon 17514 of
ihe Government Code and settion 8 “aticle XI1IB of Ihe CaIIforma Constitutn:m This test clalm is ﬂied pursuant to section.
1755'1( a) of the GovernmentiCode,. . v ; .

Identify specific section(s) of the chaptered bill or executive order alleged to contann a mandate, including the partlcular
statutory code sectlon(s) within the chaptered blll, If applicabie. '

Chapter 382, Statutes of 1980; Chapter 734, Statutes of 1986; Chapter 875, Statutes of 1985
3 Mal Code, Section 1417. 3)

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
REVERSE SIDE.

Name and Title of Authorized Representatlve A — .. Telephone No,
WlIIla.m'-\ R. Moran, Police Commandlng Officer of Fiscal and (213) 485-3836
Administrator Support Bureau

Signature of Authorized Representative : Date

/%%/%_ L olaw
£
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BEFORE THE
COMMISSION ON STATE MANDATES

Test Claim of:
Los Angeles Police Department

Photographic Record of Evidence

Chapter 382, Statiites of 1990
Chapter 734, Statutes of 1986
Chapter 875, Statutes of 1985

STATEMENT OF THE CLAIM

A MANDATE SUMMARY

The three subject statutes cited above on which this test claim is -based prechide the
introduction of evidence in criminal matters which poses a health, safety or security
danger, or are toxic, and require that such evidence be introduced by way of photo graphs ,
and chen:ucal analysis.

Prior to the enactment. of these provisions, exhibits were introduced into evidence and
kept by the court until final disposition of the action. However, the nature of evidence .
introduced into criminal proceedings had changed substantially, particularly with the:
introduction of narcotic evidence. To that end, Penal Code, Section 1417.3 was added to
the code in 1985, with the passage of Chapter 875, Statutes of 1985, This provision
recognized, the safety and security hazard posed.by eV1dence in a criminal matter, and as
passed, this statute stated:

At any time prior to the.final determination of the action or
proceeding, exhibits offered-by.the state shall be returned to
the state by order:of the court when an exhibit poses a
security, storage, safety or health problem. If:an exhibit by

its nature is severable the court may order the clerk to retain

a -portion of the exhibit not exceeding three pounds by
weight or one cubic foot by volume. and shall orderthe
return’ of the balance of the exhibit to the district attorney.
The clerk; upon -court order, shall substitute a full and:
complete photographic record of any exhibit or part of any
exhibit returned to the state under this section. The party to
‘whom the exhibit is returned shall prov1de the photographic
record. :
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This section was amended by  Chapter-734, Statutes of 1986, to add the defendant as a
party who could introduce such exhibits, : .

Chapter 382, Statutes of 1990 amended Penal Code; Section 1417.3, with the addition of
subsection (b). This subsection, as added, stites as fo]lows

(b) Exhibits toxic by their iaturé that pese a health
hazard to humans shall be introduced to the court in the
form of a photographic record’and’ a wiitten chemical
analysis certified by a competent authonty Whiére the court
finds that good cause exists todepart from this procedure,
toxic exhibits may be brought into the courtroom and
introduced. However, following mtroductlon of the exhibit,
the person or persons previously in' posséssion of the exhlblt
shall take responsibility for it and the court shall not be
required to store the exhibit.

However, with the addition of subsection (b) in 1990, any evidence which is deemed toxic
~ is not brought to court:at:all: ‘rather; a chemical a.naly51s and’ photographlo record is all
that is allowed to be' introduced into evidence. This provision is man&atory, and not
discretionary. Given that narcotics afe viewed 8 presenting:not osily & secunty issue biit
also as toxic substances, courts are increasingly allowing only a photographic record
accompanied by, a chemical analysis to be introduced into evidence. This trend has
culminated in lsos Angeles with the preclusion ‘of narcotic evidente being allowed to"be
introduced 'in court +-only the photographlc record coupled with a chemical analysis. is
allowed o @ : Lo 2 ‘
- A N

With the LAPD this has required & mgjor shift in the method ‘of operation, ag instead of
the actual narcotics being'iritroduced ifito evidence, & phStographic record of the &viderice
‘must be made. There are apprommately 25,000 narcotic cases filed as a résult-of the work"
of the LAPD in a year. Furthermore, given the fact that there are over 40 stations where
narcotlcs and other- oﬂieers who ma.ke narcotics a.rrests are 1ocated aud the fact that
dlstance between the reposltory of the:drugs and the labtas well a8 locauon of the various
courts, the logistical problem posed by 1:]11&1l mandate is q_u1te onerous ' g

In order to be the most efﬁclent and cost-efectlve LAPD has chosen to comply with this
mandate through the utilization *of digital photographic equipment a- database for the
maintenance of the récord, a server, and:laser printers at the various locations. The .
problem is that unless-the photographlc record'i§ mamtamed ina computerlzed data base,
the logistics, labor costs and travel tlme are exorbltant : :

The officers need access to the »photographs prlor to court hearings, and defendants and
their counsel are also entitled to prints. However, a substantial number of cases are plead
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at the arraignment. Other cases proceed to preliminary hearing. Given the distance from
the various stations and locations of the officers to the laboratory and to court, having the
ability to print the photographs at the station could eliminate up to a 2 hour trip for each
case filed, Additionally, the time necessary to print the photographs and file same has
been virtually eliminated.

Polaroid. photography oa.nnot be used given 1ts poor ﬁdehty and the inability to
 inexpensively print additional prints. The utilization of 35 mm. cameras or film would
create additional print and labor.charges: prints would have to be made in-advance of'the
court hearing, whether or not the print would be needed. Additionally, the prints would
have to be filed in each case file, which would require substantial additional labor, as there
are approximately 25,000 narcotics matters filed each year; of which up to 40% can be
plead at the arraignment, Additienally, utilizing conventional cameras would necessitate
the officers havmg to go to the laboratory for prints to be obtained from the files prior to
court, which. would resplt in substantial labor-time for the officers prior to the court
hearmgs a8 well as necessitating -additional labor time to retrieve the prints from the files,
not counting transportation time from the station to the laboratory, and thence to court.

With the digital system, high resolution prints are obtainable. They can be downloaded by -
the officer from any station and printed as needed. No extra time is needed for the officer
to go from the station to the lab and thence to court. Additionally, the, photographs can be
stored with a minimum-of space. .

B. LEGISLATIVE HISTORY PRIOR TO 1975 _

There Wwas no reqmrement prior to 1975 nor in any of tho mtervomng years, exoept as
related above to mandate the mtroductlon of evidence by photograpbic means in cnmmal :
cases. :

C. SPECIFIC STATUTORY, SECTIONS THAT CONTA]N THE MANDATED '

ACTIVIT]ES e :
As related- aboyve, the mandated actmtles are all contamed in- Pena.l Code Section: 1417 3.
. Penal Code, Section 1417.3 was originally added in 1985, with the,introduction of
Chapter 875, Statutes of 1985, and amended by Chapter 734, Statutes of 1986,
* Subdivision (b), as stated heroin-. above, was.added by Chapter 382, Sta-tutes of 1990.

All of the abave prowsmns are directly related to the remlbursable provisions of this test
claim. : :
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D. COST ESTIMATES
L. Implementation Costs Comhmncing in Fiscal Year 1998-99

For the implementation of this mandate, it is estimated that it will take a criminalist
approximately 10 mimites: per case to photograph the evidence in question: Given -
the number of narcotics cases, approximately 25,000 per year, this equates'to two
new Criminalist positions. The cost of twor cnmmahst posmons mcludmg benefits,
is $200, 003 46,

Add1t10na.lly, hardware and supplies need to be purchased for the system. ‘In order
to have sufficient printers at each station, 40 laser printers at $5,000.00 are
‘needed. Additionally, a server to store the photographs on the data base are
needed, for 4 cost ‘of $30,000; The video: capture equipment will cost
approximately $30,000. Additionally, start up supplies will bé needed. The total
hardware and supplies needed__ for start.up. costs will be approximately $280,000.

2. On-Going Costs

It is anticipated that there will continue to be needed the cost of two criminalists to
capture the evidence through video record. Based on '1998-99 costs, it is
anticipated that this cost will be in excess of $200,000 per year.

Additionally, supplies will be needed to operate the video capture equipment and
printers, for an estimated cost of $20,000 per year.

E. REIMBURSABLE COSTS MANDATED BY THE STATE

The costs incurred by the LAPD as a result of the statutes included in this test claim are all
reimbursable as such costs are “costs mandated by the State” under Article XIII B (6) of
the California Constitution, and Section 17500 et seq. Of the Government Code. Section
17514 of the Government Code defines “costs mandated by the state”, and specifies the
following three requirements:

L There are “increased costs which a local agency is required ‘to incur after July 1,
1980.”

2. The costs are ineurred “ag a result of any statute enacted on or after Jannary 1,
1975

3. The costs are the result of “a new program or higher level of service of an existing

' program within the meaning of Section 6 of Article XIIIB of the California
Constitution.”
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All three of the above requirements for finding costs mandated by the State are met as
described previously herein.

F. MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate ‘credted by these three stahites 'c’:l‘éa'ﬂy'meets both tests that the Supreme
Court in the County of Los Angeles v. State of California (1987) created for determining

what constitutes a reimbursable state mandated local program. Those two tests, which the

Commission on State Mandates relies upon to determine if a reithbursable mandate exists,
are the “unique to government” and the “carry out a state policy” tests. Their application
to this test claim is discussed below. :

Mandate Is Unigue‘to Liocal Government”

The statutory scheme set forth above imposes a unique fequi.reme‘nt on local

government.  Only local government investigates, arrests and assists in the
prosecution of criminal offenses. Only local government is responsible for the
introduction of evidence to prosecute for criminal oﬁ'enses This mandate only
apphes to local government

Mandate Carries Out a State Policy.

From the legislation, it is clear that the state does not wish for the courts to have
within their control, evidence which poses a health, safety or secunty risk, or
which is toxic. For that reason, the mandate was enacted, and thus carries out the
state policy, through introduction of photographic record of the evidence in
question. |

In summary, the statutes mandate that LAPD introduce photographic record of evidence
in criminal actions, where the evidence poses a health, saféty, or security risk, or which is
toxic. For thlS reason, only photographic record of ev1dence i§ permissible in narcotics
cases.

STATE-FLTNDH\TG DISCLATMERS-ARE NOT APPLICABLE

There are seven disclaimers specified in Government Code, Section 17556 which could
serve to bar recovery of “costs mandated by the State”, as defined in Government Code,
Section 17556. None of the seven disclaimers apply to this test claim:

1. The claim is submitted by a local agency or school district which requests
legislative authority for that local agency or school district to implement the
Program specified in the statutes, and that statute imposes costs upon the local
agency or school district requesting the legislative authority.
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2. The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts.

3. The statute or executive order implemented a federal law or regulation .and
resulted in costs mandated by the federal government, unless the statute or
- executive order mandates costs which exceed the mandate in that federal law or

regulatlon .

4, The local agency or schoolv'district has the authority to levy service vcharges f‘ees or
agsessments sufficient to pay for the mandated program or increased level of
service.

5. The statute or executive order provides for offsetting savings.to local agencies or

school districts which result in no net costs to the local agencies or school districts, -

or includes additional reyenue that -was specifically intended to-fund the costs' of
the State mandate in an amount sufficient to fund the cost of the State. mandate
6. The statute Or- executlve order 1mposed dut1es whrch were expressly- mcluded ina
" ballot measure approved by the voters in a Statew1de elect1on :

7. The statute created a new crime or mfractlon_,- eliminated a-crime or infraction, or

changed the penalty for a crime or infraction, but only for that portion of the
statute relating directly to the enforcement of the crime or infraction. . -

None of the above disclaimers have any application to LAPD's test claim
CONCLUSION

The enactment of Chapter 382, Statutes of 1990; Chapter 734, Statutes of 1986; and
Chapter 875, Statutes of 1985 1mposed a new state mandated program and cost on the
LAPD, by requiring it to photograph ev1denqe in' narcotics cases and other cases
prosecuted wherein the evidence poses a health, safety or security risk, or is'toxic. The
mandated program meets all of the criteria and tests for the Commission on State

Mandates to find a reimbursable state mandated program. None of the so-called

disclaimers or other statutory or constitutional provisions that would relieve the State
from its constitutional obligation to provrde rem:rbursement have any apphcatlen to this
claim. _ :

G. CLAIM REQUIREI\/[ENTS :

The followmg elements .of thls test clann are prov1ded pursuant to Sect10n 1183 Title 2,
of the California Code of Regulatmns

Exhibit 1: Chapter 382, Statutes of 1990
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Exhibit 2: Chapter 734, Statutes of 1986
Exhibit 3: Chapter 875, Statutes of 1985

CLAIM CERTIFICATiON

The foregoing facts are known to me personally and if sg reqmred I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I be]iesVe them to be true.

Executed this ¢~ day of October, 1998, at Los Angeles Cahforma, by:

» 4131]& Moran. .
Police Administrapet
-Commanding-oficer of

Fiscal and Support Bureau,
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DECLARATION OF STEVE JOENSON

. TestClaimof:
Los Angeles Police?Dopartment ‘

, Photog;aphlc Record of Ev1denc

Chaptei 382, Statutes of 1990
Chapter 734, Statutes of 1986
Chapter 875, Statutes of 1985

" STEVE JOHNSON makes the following declarations and statements under oath:

I am the Chief Forensic Chemist, and Assistant Laboratory Director of the LAPD Crime
Lab. I have been employed by LAPD in éxcess of 20 years, and have been in my present
assignment since 1989. In my capacity, I am dlrectly responmble for all narcotics analysis,
alcohol analysis, toxicology, and special instriimental analysrs I am also responsible for
establishing policies, budgeting; staff' allocation, resource allocatron, for the foregoing
sections of the laboratory

I am familiar with the provisions and requirements of the Penal Code which require
evidence which is safety, security or a toxic hazard to be introduced by way of
photographs and chemical analysis.

In my oapaolty as Assistant Laboratory Director, I manage the programs which require

LAPD to comply with -the statutes included in LAPD’s Test Claim. I have direct.

knowledge of LAPD’s costs incurred to comply with the state mandate, for which LAPD

has not been reimbursed by any federal, state or local government agency, and for which it

cannot otherwise obtain reimbursement. The cost information presented in the test claim
' is a fair and accurate representation of the costs incurred by LAPD.

The foregoing facts are known to nie personally, and if so required, I could and would
testify competently to the statements made herein,

I declare under penalty of perjury under the laws of the State of California that the
foregomg is true and correct.

Executed this / 5 day of October, 1998, at Los Angeles, California.

Steve Johnson V
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drinking water standards prescribed by this article.

(b) All cubed, crushed, or shaved ice shall be kept in clean
receptacles or containers which shall be kept covered while the
vehicle is in motion. .

SEC. 3. No reimbursement is required by this act. pursuant to-

Section 6 of Article XIII B of the California Constitution because the
only costs which may be incurred by a local agency or school district
will be incurred because this act creates a new crime or infraction,
changes the definition of a crime or- infraction, changes the penalty
for a crime or infraction, or.eliminates a crime or infraction.
Notwithstanding Section 17580 of the Government Cods, unless
otherwise specified in this act, the provisions of this act shall become
operative on the same date that the act takes effect pursuant to the
Cahforma Constitution.

CHAPTER 382

An act to amend Sections 1952 and 1952.3 of the Code of Civil
Procedure, and to amend Sect1ons 1417 and 1417.3 of the Penal Code,
relating to courts.

[Approved by Governor July 18, 1950, Filed with
Secretary of State July 20 1960.]

The people of the State of California do enact as follows:

SECTION 1. Section 1952 of the Code of Civil Procedure is
‘amended to read:
1952. (a).The clerk shall retain in his or her custody any exh1b1t

or depos1t10n introduced in the trial.of a civil action or proceeding

or filed in the action or proceeding until the final determination
thereof or the dismissal of the action or. proceedmg, except that.the
court may order the exhibit or deposition returned to the respective
party or parties at any time upon oral shpulation in open court or by
written stipulation by the parties or for good cause shown,

(b) No ‘exhibit or deposition shall be ordered destroyed ar
otherwise disposed of pursuant to this section where a party to the

action or proceeding files a written notice with the.court requesting.

the preservation of any exhibit or depaosition for a stated time, but not
to exceed one year.

(c) Upon the conclusion of the trial of a civil action or proceedmg
at which any exhibit or deposition has been introduced, the court
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shall order that the exhibit or deposition be destroyed or otherwise
disposed of by the clerk. The operative destruction or disposition
date shall be 80 days following final determination of the action or
proceeding. Final determination includes final determination on
appeal. Written notice of the order shall be sent by first-class mail to
the parties by the clerk.-

(d) Upon the conclusion of any posttrial hearing at wh1ch any
exhibit or deposition has been introduced, the court shall order that
the exhibit or deposition be destroyed or otherwise disposed of by
the clerk. The operative date of destruction or disposition shall be 60
days following the conclusion of the hearing, or if an appeal is taken,
upon final determination of the appeal. Written notice of the order
shall be sent by first-class mail to the parties by the clerk.

.SEC. 2. Section 1952.3 of the Code of Civil Procedure is amended
fo read:

1952.8. Notwithstanding any other provision of the law, the court,
on its own motion, may order the destruction or other disposition of
any exhibit or deposition introduced in the trial or posttrial hearing
of a civil action or proceeding or filed in the action or proceeding
that, if appeal has not been taken from the decision of the court in
the action or proceeding, remains in the custody of the court or clerk
five years after time for appeal has expired, or, if appeal has been
taken, remains in the custody of the court or clerk five years after
final determination thereof, or that remains in the custody of the
court or clerk for a period of five years after any of the following:

(a) A motion for a new trial has been granted and 2 memorandum
to set the case for trial has not been fled, or a motion to set for trial
has not been made within five years.

(b) The dismissal of the action or proceeding.

In addition, the court on its own motion, may order the destruction
or other disposition of any exhibit or deposition that remains in the
custody of the court or clerk for a period of 10 years after the
introduction or filing of the action or proceeding if, in the discretion
of the court, the exhibitor deposition should be d1sposed of or
destroyed.

The order shall be entered in the register of actions of each case
in which the order is made.

No exhibit or deposition shall be ordered destroyed or otherwise
disposed of pursuant to this section if a party to the action or
proceeding files a written notice with the court requesting the
preservation of any exhibit or deposition for a stated time, but not

“to exceed one year,
Any ealed file shall be retained for atleast two years after the date
* on which destruction would otherwise be authorized pursuant to this

~Section 1417 of the Penal Code is amended to read:

: Xhlblts which. have been introduced c34iled in any
cr{mxnal actlon or proceeding shall be retained by the clerk of the
court who shall establish a procedure to accoun-12-he exhibits




1732 . ~ STATUTES OF 1690 [Ch. 382

properly, subject to Sections 1417.2 and 1417.3 until final
determination of the action or proceedings and the exhibits shall
thereafter be distributed or disposed of as prov1ded in this chapter.
- SEC. 4. Section 1417.3 of the Penal Code is amended to read:
1417.3. (a) At any time prior to the final determination of the
action or proceeding, exhibits offered by the state or defendant shall
be returned to the party offering them by order of the court when
an exhibit poses 'a security, storage, or safety problem, as
recommended by the clerk of the court. If an exhibit by its nature
is severable the court shall order the clerk to retain a portion of the
exhibit not exceeding three pounds by weight or one ‘cubic.foot by
volume and shall order the return of the balance of the exhibit to the
district attorney. The clerk, upon court order, shall substitute a full
and complete photographlc record of any exhiblt or part of any
exhibit returned to the state under this sectior, The pdrty to whom
the exhibit is being returned shall provide the photographic record.
(b) Exhibits toxic by their nature that pose a health hazard fo
humans shall be introduced to the court in 'the” form of a
photographic record and a written chemical analysis certified by

~ competent authority. Where the court finds that good cause ‘exists to

depart from this procedure, toxic exhibits may be brought into the
courtroom and introduced. However, following introduction of:the
exhibit, the person or persons pre\nously in possession of the exhibit
shall take responsibility for it'and the court shall not be requxred to
store the exhibit.

SEC. 5. Nohnhthstandmg Section 17610 of thie Government Code;
if the Commismé'ﬁ ofl State”Mandates detérmines that: this act
contains costs mandated by the stdts, reimbursement to local
agencies and schodl districts for those costs shall'bé made pursuant
to Part 7 (commenging with Section 17500) of Divisiori 4 of Title 2
of the Governim t'Clqde. If the statewide' cost of the claim for
reimbursement doés 'not exceed one" “milliori - dollars ($1,000,000),
reimbursement shall be made from'the State Maridates Cléims Fund.
Notwithstanding Section 17580 of the Governinent Code, unless
otherwise specified i m ‘this act, the provisions of this aat shall'’become
operative on the same date that the dct takes effect pursuant to the"
California Constitution. ~ ~
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by Secton, 2 of this act. .. NI
<0 CHAPTER Tas

JL* B BN PR

. An act to amend Sections 1417.3 and 1417.5 of the Penal Code,

lating to judicial proceedings.

. - [Approved by Governor September 14, 1985, Filed with
~+' ... . Secretary of Stute September 15, 1586.] '

P
PR

;‘ Tbé pebp]e of the State “o.f C‘a.lz'fbmia d@;ena_ct as follows:

SECTION 1. Section 1417.3 of the Penal Code is amended to
read:
1417.3. At any time prior to the final determination of the action
or proceeding, exhibits offered by the state or defendant shall be
returned to the party offering them by order of the court when an
exhibit poses a security, storage, safety, or health problem, as
‘recornmended by the clerk of the court. If an exhibit by its nature
is severable the court may order the clerk to retain a porfion of the
exhibit not exceeding three pounds by weight or one cubic foot by
volume and shall order the return of the balance of the exhibit to the
district attorney. The clerk, upon court order, shall substitute a full
‘nd complete, photographic record of any exhibit or part of any
hibit returned to the state under this section. The party to whom
‘the exhibit is being returned shall provide the photographic record.
. SEC. 2. Section 1417.5 of the Penal Code is amended to read:
.- 14175, Except as provided in Section 1417.6, 60 days after the
.final determination of a criminal action or proceeding, the clerk of
the court shall dispose of all exhibits introduced or filed in the case
and remaining in the clerk’'s possession, as follows: A
(a) The gourt shall; on application of the owner or any person
entitled to possession of the exhibits or an agent designated in
.writing by, the owner, order the release of any exhibits that will not
prejudice the state. . o
-vo.(b) If the party entitled to an exhibit fails to apply. for the return
of the exhibit prior to the date for disposition under this section, the
following procedures shall.apply: . S
au.(1) ;Exhibits of stolen or embezzled property other than.money
sshall, be disposed of pursuant to court order as provided in Section
AALTE Coee :
#.(2) Exhibits of property other than property which is stolen or
~embezzled .or, property which consists of money or currency shall,
" except as.otherwise provided in thig paragraph and in paragraph (3),
be transferred to the appropriate county agency for sale to the public
© in . the same manner, provided by Article 7 (commencing with
.Section 25500) of Chapter 5 of Part 2 of Division 2 of Title,} of the
“Government. Code for, the sale of surplus personal pr_opex36 If the
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Leg"islature ﬁnds and declares that there are savmgs as well as' costs
in this act which, in the aggregate, do not result in additional het
costs.

CI—IAPTER 73'5 -

Code, relating to alcoholic beverages I TR

[Approved by Governor September 14 1986 Flled thh
Secretary of State September 15 1986]

The people of the State of C‘ahforma do enact as foHOWs i i.‘ ”
- SECTION 1. Section 23661.2 of the Busmess and Professwm ‘
Code is amended to tead: : Co ey
23661.2. (a) Notwithstanding any other provision of law any
unlicensed adult person may apply to the Department of Alcohohc
Beverage Control and be issued a permit to receive a shiprment of
wine, including vermouth and champagne, from another state of the
United States, The shipment shall be made in accordance with riles
adopted by the department, but the total sh1pments permitted in any
calendar month to a person shall not be in excess of 2.4 gallons/ A
common carrier to whom the permit is presented is authorized to
make delivery of the shipment to the person named in thé permit.
Delivery of a shlpment pursuant to the perrrnt shall not be deemed
to constitute & sale in this state. SERNTEETI S
(b) Notw1thstand1ng any other provision of law, an individual‘of -
licensee in a state which affords Californid licensees or individuals an E
equal reciprocal shipping privilege, may sth, for pérsonal use and °
not for resale, not more than two cases of wine' (no more than nitis *
liters each case) per month to any adult resident in this state.
Delivery of a shipment pursuant to this subdivision shall not be
deemed to constitute a sale in this state. o ‘
The shipping container of any wine sent into or out of this statb
under this section shall be clearly labeled to indicate that the package
cannot be delivered to a minor or to an intoxicated person.
SEC. 2. No reimbursement is requlred by this act pursuant to
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SEC. 18, Section 374 is added to the Code of Civil Procedure, to
read: ’

374. An association established. to manage a common interest
development pursuant to Section 1363 of the Civil Code shall have
standing to institute, defend, settle, or intervene in litigation,
arbitration, mediation, or administrative proceedings in its own
name as the real party in interest and without joining with it the
individual owners of the common interest development, in matters
pertaining to the following:

(2) Enforcement of the governing docurnents.

(b) Damage to the common areas.

(c) Damage to the separate interests which the association is
obligated.to maintain or repair.

(d) Damage to the separaté interssts which arises out of, or is
integrally related to, damage to the common areas or separate
interests that the association is obligated to maintain or repair.

CHAPTER 875

An act to arnend Section 1952.3 of the Code of Civil Procedure, to
amend Sections 1420 and 1421 of, to amend the heading of Chapter
14 (commencing with Section 1420) of Title 10 of Part 2 of, and to
repeal and add Chapter 13 (commencing with Section 1417) of Title
10 of Part 2 of, the Penal Code, relating to judicial proceedings.

[Approved by Governar September 21, 1985, Filed with
Secretary of State September 23, 1985.]

The people of the State of California-do enact as follows:

SECTION 1. Section 1852.3 of the Code of Civil Procedure is
amended to read:

1952.3. Notwithstanding any other provision of the law, the court,
on its own motion, may order the destruction or other disposition of
any exhibit or deposition introduced in the trial of a civil action or
proceeding or filed in the action or proceeding that, if appeal has not
been taken from the decision of the court in the action or
proceeding, remains in the custody of the court or clerk five years
after time for appeal has expired, or, if appeal has been taken,
remains in the custody of the court or clerk five years after final
determination thereof, or that remains in the custody of the court or

-glerk for a period of five years after any of the following:

(a) Amotion for anew trial has been granted and a memorandum
ta set the case for trial has nct been filed, or a motion to set for trial
has not been made within fve years. "

. (b) The filing of a remittitur, if the action or proceBéing, after
appeal, has been remanded to the trial court for a new .al and has
not been brought to trial within five years from the fi’ 'ate of the
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remittitur,

(c) The dismissal of the action or proceeding.

In addition, the court on its own motion, may order the destruction -
or other disposition of any exhibit or deposition that remains in-the
custody of the court or clerk for a period of 10 years after the
introduction or filing of the action or proceeding if, in the discreton
of the court, the exhibitor deposition should be disposed of or
destroyed.

The order shall be entered in the register of actions of each case
in which the order is made.

No exhibit or deposition shall be ordered destroyed or otherwise
disposed of pursuant to the provisions of this section if a party to the’
action or proceeding files a written notice with the court requesting
the preservation of any exhibit or deposition for a.stated time, but nat |
to exceed one year. The exhibit or deposition may be destroyed after
that time unless another notice is filed. g

Any sealed file shall be retained for at least two years after the date O

section. |
SEC. 2. Chapter 13 (commencing with Section 1417) of Title 10

of Part 2 of the Penal Code is repealed
SEC 3.

1417. All exhibits which have been introduced or filed in &ny‘,[ "
criminal action or proceeding shall be retained by the clerk of the i:
court subject to Sections 1417.2 and 1417.3 until final determination’ m'
of the action or proceedings and the exhibits shall thereafter
distributed or disposed of as provided in this chapter.

1417 L No order shaH be made for the destruchon of an exhlb{t

purposes of this chapter, the date when a criminal action'of
proceeding becomes final is as follows: E,
{(a) When no notice of appeal is filed, 30 days after the last dayfn
filing that notice.
(b) When a notice of appeal is filed, 30 days after the date th
clerk of the court receives the remittitur affirming the judgments
(¢) When an order for a rehearing, a" new trial, or oth
proceeding is granted and the ordered proceedings have not bestt’]
commenced within one year thereafter, one year after the date &
that order.
(d) In cases where the death penalty is imposed, 30 days after ths
date of execution of sentence. ' »":mf
1417.2. Notwithstanding Section 1417.5, the court may," !
_application of the party entitled thereto or an agent designated if"
writing by the owner, order an exhibit delivered to that party at anp;
time prior to the final determination of the action or procee
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spon stipulation of the parties or upon notice and motion if both of
the following requirements are met:

(a) No prejudice will be suffered by either party

(b) A full and complete photographic record is made of the
sxhibits so released.

The party to whom the exhibit is being returned shall prov1de the

stographic record. This section shall not apply to any material, the
velease of which is prohibited by Section 1417.6.

1417.3. At any time prior to the final determination of the action
or proceeding, exhibits offered by the state shall be returned to the
state by order of court when an exhibit poses a security, storage,
safety, or health problem. If an exhibit by its nature is severable the
court may order the clerk to retain a portion of the exhibit not
exceeding three pounds by weight or one cubic foot by volume and
shall order the return of the balance of the exhibit to the district

attorney. The clerk, upon court order, shall substitute a full and -

complete photographic record of any exhibit or part of any exhibit
returned to the state under this section. The party to whom the
exhibit is being returned shall provide the photographic record,

1 1417.5. Except as provided in Section 1417.6, 60 days after the
final determination of a criminal action or proceeding the clerk of
the court shall dispose of all exhibits introduced or filed in the case
ind remaining in the clerk’s possession, as follows;

(a) The court shall, on application of the owner or any person

tled to possession of the exhibits or an agent designated in
wrting by the owner, order the release of any exhibits that will not
rejudice the state.

(by If the party entitled to an exhlblt Fails to apply for the return
f the exhibit prior to the date for disposition under this sectlon, the

ollowing procedures shall apply:

{1y When the exhibit consists of property which is stolen or
smbezzled, other than money, the exhibit shall be returned by the
lerk to the arresting agency for disposition pursuant to Chapter 12
‘commencing with Section 1407).

(2) When the exhibit consists of property, other than property
vhich is stolen or embezzled or money, the property shall, except as
therwise provided in this paragraph, be transferred to the
ppropriate county agency for sale to the public in the same manner
rovided by Article 7 (commencing with Section 25500) of Chapter
of Part 2 of Division 2 of Title 3 of the Government Code for the
ale of surplus personal property. If the county determines that any
toperty is needed for a public use, the property may be retained by
1e county and need not be sold.

(3) When. the exhibit consists of money or currency and is
nclaimed, it shall be disposed of pursuant to Section 1420.

1417.6. - The provisions of Section 1417.5 shall not apply to any

angerous or deadly weapons, narcotic or poisonous drugs,
xplosives, or any property of any kind or character whatsoeve Ohe
ossession of which is prohlblted by law and which was w ) a
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STATE OF CALIFORNIA . GRAY DAVIS, Governor

DEPARTMENT OF FINANCE

816 L STREET
SACRAMENTO, CA 86814-3706

EXHIBIT B
February 5, 1999
E T
Ms. Paula Higashi CEB 00
s. Paula Higashi FEB 0o 1999

'Executive Director .

' Commission on State Mandates o o N
1300 I Street, Stite 950" T S {ATE MANDAIEY
Sacramento, CA 95814 B

Dear Ms: Higashi:

TEST CLAIM: PHOTOGRAPHIC RECORD OF EVIDENCE; CSM 9‘8-TC‘-07

—r

As requested in your letter of November 12, 1998, and in conforrmty with the continuance
granted on December 15,1998, the Department of Finarice has reviewed the subject test
claim submitted by the Los Angeles Police Department (claunant) askinhg the Commission to
determine whether specified costs incurred under section 1417.3 of the Penal Code as added’
or amended by Chapter 875, Statutes of 1985; Chapter 734, Statutes of 1986; and Chapter
382, Statutes of 1990; are reimbursable state-mandated costs Commencing with page 1,

~ section ‘A, of'the test claim, the clalmant has' 1dent1ﬁed the following new duties, which it
asserts are reimbursable state mandates:

¢ Submission upon order of a court of a photographic record of evidence that
“poses a security, storage, or safety problem, as specified.
¢ Submission of a photographic record and a writtén chemical analyeis of
evidence that is considered toxic by 1ts nature and which poses a health
hazard to hurna.ns

As a result of our review of this test claim and section 1417 3 of the Peral Code, we have
concluded that a reimbursable mandate has not been created by the amendments in
" Chapter 875, Statutes of 1985; Chapter 734, Statutes of 1986; and Chapter 382, Statutes of )
1990. ‘That section currently reads: : :

1417.3: (a) At any time prior to the ﬁnal determmatmn of the action or

| proceedmg, exhibits offered by the state or defendant shall be returned to

the party cffermg them by order of the court When an exhibit poses a

security, storage, ‘or safety problem, as reccmrnended by the clerk of the

~ court, If an exhibit by its nature is severable the court shall order the clerk
 to retain a portion of the exhibit not exceedmg three pounds by weight or”

one cubic foot by volume and shall order the return of the balance of the

exhibit to the district attorney. The clerk, upon court order shall substitute

a full and complete photographic record of any eXhlblt or part -of any

exhibit returned to the state under this SCCT.IOH The party to whoni the
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exhibit is being returned shall provide the ‘photographic  record.
(b) Exhibits toxic by their nature that pose a health hazard to humans shall
be introduced to the court in the form of a photographic record and a
written chemical analysis certified by competent authority. Where the
court finds that good cause exists to depart from this procedure, toxic
exhibits may be brought into the court room and introduced. However
following introduction of the exhibit, the person or persons prevmusly in
possession of the exhibit shall take responsibility for it and the court shall
not be requ1red to store the exhibit.

In the case of County of Los Angeles, et al. v. State of Caltforma, et al., 43 Cal. App. 3D 46

(1987), the State Supreme Court held that “...the term 'higher level of service'.. . mist be read

in conjunction with the predecessor phrase new program' to g1ve it meamng Thus read, it is
apparent that the subventlon requn'ernent for mcreased or hlgher levels of serv1ce is dlrected

=t

and the electorate “had ii'l "mmd the common.ly u:nderstood meamngs of the

term—programs that can'y out the governmental functlon of prov1d1ng services to the pubhc _
or laws Wh1ch fo implement state pol1cy, impose urnque requuements on local governrnents
and do not apply generally to all res1dents and entities in the state. The language in

Section 6 (of ATticle. XHI B) i 1s far too vague to support an mference that 1t was intended that,

each time the Legwlature passes a law of general applitation, 1t ‘must dlscern the lﬂcely effect -

on local governments and provide an appropr1at10n to pay for any incidental increase in local
costs.”

Although section 1417.3 of the Penal Code may result 1n add1t10nal costs to local ent1t1es
those costs are not reimbursable because they dre not unlque to local government

Specifically, the test claim legislation applies to both local prosecutors and the private parties |

who are defendants in criminal proceedings. Section 1417.3 begins with, “At any time prior
to the final determination of the action or proceedlng, exhibits offered by the state or
defendant shall be returned to the party offermg them by order of the court wheii an exh1b1t
poses a secunty, storage or safety problem as recommended by the clerk of the, court
Later in subdivision (a), “ ..The party to whom the exhibit is bezng returned shall prowde the
photographic record.” (Th1s wording also is found in sectiof 1417.2. ) Further, in
subdivision (b), pertaining to a photographic record and chemical analysis of exhibits that are
toxic and may be hazardous 1o humansP the stamte s8ySs qotb.mg about conﬁmng that
requirement to the local prosecutor In fact, it states tha “, Wh e, the court finds that
cause exists to depart from this procedure, tox1c exh1b1ts may be brought irito the courtroorn
and introduced. However followmg mtroductlon of the exh1b1t the person or persons
prev1ously in possess1on of the exh1b1t shall talce respons1b111ty for 1t L In surnmary,

applies 1espon31b111ty for photo graphmg hazardous ev1dence or prov1d1ng chetmcal analyses
of hazardous ev1dence to both 1oca1 governments and any pr1vate part1es appearmg in court
as defendants who choose to mtroduce such evxdence

P
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We-do, however, acknowledge that ambiguity exists in subdivision (a) of section 1417.3 with

‘respect to severable exhibits. The statute describes those as being returned to the district

attorney, so the district attorney Would be.“the party t6 whom the exhibit is being returned.”
If that particular severable evidence were the defendant’s, this wording seems to create a
tension with the earlier part of subdivision (a) as to who should “provide the photographic
record.” :

If the C'om'missidn-were to agree with the claimant and -find that the amendments made by

* Chapters 875, 734 and 382 to Penal-Code Section 1417:3 have imposed any mandate only

upon local government, the cost of that mandate should be offset in total er in part by local
operational savings. Section 17556(e) of the Government Code provides that the
Commissiori on State Mandates shall not find a:reimbursable: maridate in a’statute or
executive order if the:statité or executive order provides for offsetting savitigs which result
in no net costs to local -government. “In this instance, for-exathple; any addition&l costs
should be offset by the-savings related to the law enforcemernit persontiel-who would
othetwise have beet réquired to. collect and‘deliver toxic or other hazardotis evidefics in a.
safe manner to the courtroom for ' examination, cortrol the matérial safely within the
courtroom, and then return the evidence to secure storage. The same can be said of those .
materials requiring chemical analysis.” Therefore, the Commission should make a spec1ﬁc‘
finding of offsettlng savihgs if it finds an othewv1se remlbursable ma:ndate '

Finally, if the Commission were to find a reimbursable mandate under this test claim, the
resulting costs should be confined only to those reasonable marginal amounts needed to
prudently comply with section 1417.3 of the Penal Code.

As required by the Commission’s regulations, we are including & “Proof of Service”
indicating that the parties included on the mailing list which accompanied your
November 12, 1998 letter have been provided with copies of this letter via either United
States Mail or, in the case of other state agencies, Interagency Mail Service.

If you have any questions regarding this letter, please contact Mr. Pedro R. Reyes, Principal
Program Budget ‘Analyst at (916) 445-6423 or Mr. James Apps, State Mandates Clanns
Coordinator for the Départment of Finance, at (916) 445-8913.

Sincerely,

/W%W/‘”‘""

STAN CUBANSKI
Program Budget Manager

Attachments
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Attachment A -

DECLARATION OF PEDRO R.REYES ...
DEPARTMENT OF FINANCE -
~CLAIM NO, CSM 98-TC-07

1. . Tam currently employed by the State of California, Department of Finance (Finance), |
-am familiar with the duties of Finance, and am authonzed to make this declaratlon on’

‘behalf of Finance.

2. We condur- that the Chaptér No. 875, Statutes of 1985 (AB 875, Assemblyman
Frazee), Chapter No. 734, Statutes of 1986 (AB-2715, Assemblyman Frazee), and
section 1417.3 of the Pepal Code as added or amended by Chapter 875, Statutes of

1985, Chapter 734, Statutes of 1986, and Chapter No. 382, Statutes of 1990 sections . -

relevant to this claim are accurately quoted in the test claim submitted by: clan:nants
and, therefore, we do not restate them in this declaration. o

T certify under penalty,._of perjury that the ’facts set forth in.the foregqmg are true and Corr,ect
of my own knowledge except as to the matters therein stated as information or belief and, as
to those matters, I believe them to be true. '

pPEy

at Sacramento, CA
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PROOF OF SERVICE

Test Claim Name:  "Photographic Record of Evidence"
- Test Claim Number: CSM 98-TC-07

I, the undersigned, declare as follows:

I am employed ‘i‘n the County of Sacramento, State of California, I am 18 years of age or
older and not a party to the within entitled cause; my business address is 915 L Street,
9" Floor, Sacramento, CA 95814.

On February 5, 1999, I served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state
agencies in the normal pickup location at 915 L Street, 9* Floor, for Interagency Mail
- Service, addressed as follows: '

A-16 ' B-8

Ms. Paula Higashi, Executive Director State Controller's Office
Commission on State Mandates ~ Division of Accounting & Reporting
1300 I Street, Suite 950 , ' Attention: William Ashby
Sacramento, CA 95814 3301 C Street, Room 500

Facsimile No.'445-0278 Sacramento, CA 95816

B-29 ‘ " League of California Cities
Legislative Analyst's Office ~ Attention: Ernie Silva

Attention Marianne O'Malley 1400 K Street

025 L Street, Suite 1000 - . » Sacramento, CA 95815
Sacramento, CA 95814 '

Wellhouse and Associates 'Los Angeles Police Department
Attention: David Wellhouse c/o Allan Burdick (DMG-MAXIMUS, Inc.)
9175 Kiefer Boulevard, Suite 121 4320 Auburn Blvd., Suite 2000

Sacramento, CA 95826 Sacramento, CA 95841

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct, and that this declaration was executed on at Sacramento, California..

'ﬂfé@ﬁ;«b % I()Q/"“’/// ;]/

Patricia A. Dansby
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for the swearing in?

Do you solemnly swear or affirm that the
testimony which you are about to give is true and
correct, based upon your personal knowledge, information
or belief?

(A chorus of "I do's" was heard.)

MS. HIGASHI: Thank you.

The first test claim to be heard is Item 2,
Photographic Record of Evidence. This item will be
presenﬁed by David Scribner of ourkstaff.

MR. SCRIBNER: Good morning.

The test claim legislation requires a
photographic record of evidence, and, in some instances,
a certified chemical analysis of the exhibit, for those
exhibits iﬁ a criminal trial that pose a security,
storage or safety problem, or if the exhibit, by its
nature, is toxic and poses a health hazard. Staff finds
that the issue of whether the test claim legislation
represents a program centers on if the test claim
legislation carries out the governmental function of
providing services to the public.

Staff finds that the program within which the
test claim legislation operates is the criminal justice
system in the state. Prosecution of criminals in
California is a peculiarly governmental function
administered by local agencies as a service.to the

public, much like the provision of fire protection.

Therefore, in accordance with the principles set forth in

Vine, McKinncg( & Hall (916) 371-3376
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carmel Valley, staff finds the claim activities carry out

the governmental function of providing services to the

public and thereby constitute a program within the

meaning of Article XIII B, section 6, of the California

Constitution. ‘

In order for the test claim legislation to

impose a reimbursable program under Article XIII B,

section 6, of the California Constitution, the

newly-required activities must be mandated by the state.

Staff finds that the claim activities were not

required under prior law; and, therefore, under current

law, local law enforcement

agencies are required to

provide a photographic record of evidence, for evidence

that poses a health, safety, security or storage problem;

provide a certified chemical analysis of evidence that

pose a health hazard; and store the evidence.

Furthermore, staff finds that Government Code

section 17556, subdivision

test claim as contended by

(e), is inapplicable to the

the Department of Finance.

There is no evidence that the test claim legislation has

provided offsetting savings to local law enforcement

agencies that result in no
Staff recommends
the Photographic Record of
activities outlined in the
Will the parties
the record?

MS. STONE: Good

net costs.

that the Commission approve
Evidence test claim for the
staff analysis.

please state their name for

morning, Chairman and Members

Vine, McKinn%ﬁ &

Hall (916) 371-3376
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of the Commission. Pamela Stone on behalf of the
Los Angeles Police Department, together with Chief
Forensic Chemist, Mr. Steven Johnson, and Detective
Norman Lee.

MR. BURDICK: And Allan Burdick on behalf of
the california State Association onCounties and also on
behalf of the Los Angeles Police Department.

MR. ZEMITIS: Cedrik Zemitis, Department of
Finance.

CHAIR PORINI:‘ All right, would the claimants
like to begin?

MS. STONE: Yes, please. Thank you very much,
Madam Chair.

We would like to thank very much Commission
staff for the amount of time and effort they've placed on
this particular claim. And we do agree with the |
Commission staff analysis in this matter.

If I could turn it over to Detective Norman
Lee.

MR. LEE: TI've been employed by.the City of
Los Angeles Police Department for 27 years. For the past
12 years, I've been a detective in the narcotics
division. I'm presently a detective II sﬁpervisor,
assistant in charge of what is known as the "Complaint
Defail," which is the arresting processing team within
the narcotics division. My present title is Narcotics
Division Complaint Detail, Valley Filing Team, Officer in

Charge.

Vine, McKinnch& Hall (916) 371-3376
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The Complaint Detail consists of seven offices
spread throughout the city, with a total of 30 people,
who are responsible for obtaining all the
narcotics~related arrest reports city&ide, and then
presenting them to the District Attorney for review and
prosecution. I'm one of the individuals responsible for
the oversight and supervision of the units.

Additionally, if there are any problems or
matters presented to the District Attorney for guidanée
or advice, as needed on prosecution, myself or my
supervisor would provide direction.

The LAPD agrees with the staff analysis on this
test claim. In all the years I have been in this field,
no defendant has ever introduced drugs into evidence at
trial, nor have I ever heard of a defendant so doing.

If a defendant were to attempt to introduce
drugs into evidence at trial, that attempt would, in
itself, constitute a violation of criminal statutes.

It would be extremely difficult to impossible
for a defenée attorney to explain why the defendant had
the right to legal possession of an illegal substance. If
an illegal substance or a drug is brought into the
court -- some individuals have contraband when they go
through the courthouse security -- the drugs would be
unrelated to the underlying offense; and would, in fact,
constitute a new offense.

When individuals briﬁg drugs into the

courthouse, and the same is found during the screening at

Vine, McKinn%@ & Hall (916) 371-3376
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security, the individual is arrested and booked for the
new charge.
| This, in fact, happened yesterday at Van Nuys

Courthouse when I interviewed the individual.

Again, I thank the Commission and staff for
their analysis and I'm available to answer any guestions.

CHAIR PORINI: All right, guestions from
members?

Next witness?

MS. STONE: I have Mr. Steve Johnson, who is
the chief forensic chemist.

MR. JOHNSON: Good morning. My name is Steve
Johnson. " I'm the Chief Forensic Chemist, Assistant
Laboratory Director for the Los Angeles Police Department
crime lab.

In my current capacity, which I've held for

" the last nine years, I have responsibility for the

narcotics analysis functions at both the main facility in
downtown Los Angeles, and for our branch annex located in
Van Nuys.

Basically, I manage the pedple that are
performing the actual analysis of controlled substances.

This recent change in the law and
implementation of policies by the Los Angeles Superior
Court of requiring the introduction of photographs rather
than the actual evidence itself hés significantly
impacted our operation. We currently have 12 employees

performing narcotics-analysis functions and have had to

Vine, McKinncgg & Hall (916) 371~3376
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add two additional staff members just to handle the
increased workload due to imaging, printing, distributing
photographs of narcotics evidence.

I would be happy to answer any questions that
you would have regarding this.

CHAIR PORINI: Questions from members?

MEMBER SHERWOOD: I have one question.

CHAIR PORINI: Mr. Sherwood?

MEMBER SHERWOOD: So prior to the law then, the
photographic éspect was not taking place?

MR. JOHNSON: That's correct. There was no
requirement. Officers would book evidence. The evidence
would come to the laboratory for analysis. We would
deliver our analysis results to Detective Lee and his
counterparts in the filing team. Charges would be filed.
And if the case would go to court, the officer would
retrieve the evidence, either directly in one of the
stdrage locations or we have a routine courier system
that picks up and delivers evidence from all of our
stations on a daily basis. And the evidence would be
couriered out to the station. The officer would pick it
up at the station, take it to court. |

Many years ago, the evidence was introduced
into court, the court took custody of the evidence and
basically maintained custody of the evidence and then
destroyed the evidence. The court was responsible for
that.

In more recent years, the court doesn't want to

Vine, McKinnﬁﬁs& Hall (916) 371-3376
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keep the evidence. They would release it back to the
police department, which imposed additional storage and
destruction requirements on us.

Now we photograph the evidence, print thé
photographs out, send these out to the stations. And now
the officer, rather than picking up his narcotics at the
station, picks up the pictures at the station and takes
the pictures to court.

MEMBER SHERWOOD: Okay, so even though you
weren't required to, before this law, you weren't
voluntarily using photographic evidence in any way?

MR. JOHNSON: Well, on a very limited basis
only with illicit drﬁg labs, and that was because of a
separate section which allows us to dispose of material,
if we photograph the entire amount.

But as far as routine street drug samples, we
did not photograph those. There was no requirement to do
that.

To be blunt, my narcotics analysts are running
at about one and a half to two times the national average
of caseload. And I really didn't want to impose an
additional burden on these analysts that are already
overworked.

MEMBER SHERWOOD: Now, this is a tough guestion
and you may not be able to answer it, but maybe someone
else can. I wonder if this same procedure was being
followed at other police departments around the state, if

it was the common practice. Would anybody be . able to

Vine, McKinncgg & Hall (916) 371-3376
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testify to that?

MS. STONE: With respect to photographic
records?

MEMBER SHERWOOD: Right.

CHAIR PORINI: Ms. Stone?

MS. STONE: Excuse me, Madam Chair.

The only thing I do know of is that in Fresno
County, when I was last working there approximately two
years ago, it was not a routine issue because of the
costs imposed and because also you need the best
evidence, and the best evidence would be the actual
narcotics.

MEMBER SHERWOOD: Thank you.

MR. JOHNSON: The only comment I would make is
that we were working jointly implementing our program at
the same time as the Los Angeles County Sheriff's were
implementing their own program, and they had not been
photographing any narcotics evidence prior to the
implementation of this program by the Los Angeles
superior and municipal courts.

MEMBER SHERWOOD:‘ Thank you, sir.

CHAIR PORINI: All right, Mr. Burdick?

MR. BURDICK: Allan Burdick on behalf of
California State Association of Counties. In response,
there are several counties, as well as a number of
cities, that I think that that's pretty much common
throughout, that this is a new requirement; and it would

be very few law enforcement agencies were doing that.

Vine, McKinn%ﬁv& Hall (916) 371-3376
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The only thing I did want to point out is that
Detective Lee, for getting into the issue about bringing
the drugs, that was the only real issue that was raised
by a state agency why you shouldn't find a mandate, is
that a criminal would present -- you know, bring the
drugs to court. So that was the exclusive reason for
getting into that.

I think I saw a little guery on some peoplefs
face as to why he was getting into that detail, but he
was addressing the only argument that has been placed
against this claim to date.

CHAIR PORINI: All right.

MR. BURDICK: So we would urge you to adopt

~staff recommendation.

MEMBER ROBECK: Madam Chair?

CHAIR PORINI: Yes, Mr. Robeck?

MEMBER ROBECK: Who determines what substances
are hazardous or not? From the record, it says that
there must be a chemical analysis of evidence that poses
a health hazard. But who determines whether or not a
health hazard actually exists or is potentially there?
How is that determination made?

. MR. JOHNSON: Well, in the Los Angeles case,
there were meetings between the sheriff's department, the
police department and the superior court presiding judge.
Essentially the presiding judge issued an order that no
narcotics or controlled substances evidence would be

allowed.

Vine, McKinnc58& Hall (916) 371-3376
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MEMBER ROBECK: So that's a standing order?

MR. JOHNSON: That was essentially a standing
order from the court.

MEMBER ROBECK: What else is included in the
hazardous? Dynamite?

MR. JOHNSON: Explosives --

MEMBER ROBECK: Self-evident, but --

MR. JOHNSON: Hazardous materials, the only
thing that I have encountered in my work would be
chemicals that are used for the illicit manufacture of
narcotics. We've commonly encountered --

MEMBER ROBECK: Which are very volatile?

MR. JOHNSON: Yes.

MEMBER ROBECK: So that's not answering my
guestion. Who makes that determination?

CHAIR PORINI: Ms. Stone or Mr. Burdick?

MS. STONE: Mr. Robeck, I believe that there
are a list of classifications of toxic and hazardous
chemicals which is published by the Environmental
Protection Agency. And there are lists of those
chemicals and what does and does not constitute a toxic
or hazardous chemical, including volatile compounds and
other types of toxics.

MEMBER ROBECK: So that list serves as the
basis for aetermining what needs to have a photographic
record?

MS. STONE: I would submit, Mr. Robeck, that

that would serve as a guidance.

Vine, McKinn%E)& Hall (916) 371-3376
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MEMBER ROBECK: But you're note sure?

MS. STONE: But I would not say that that would
be the exclusive list, or that there would not be
occasions when those materials would be -- would not --
there would be occasions when those materials would
actually be brought in.

MEMBER ROBECK: Okay.

CHAIR PORINI: All right, other questions?

Mr. Sherwood?

MEMBER SHERWOOD: I might have a follow-up
question to Bruce's question, and I'm not -- that raises
a guestion in my mind. If this was a mandate and it went
to the P's and G's and then it goes to the Controller,
from an audit standpoint, it gets back to how do we know
what was and what wasn't classified as toxic and what is
to be paid and what isn't to be paid. Because,
obviously, we could photograph all evidence that comes
through, and then that would be passed on as a toxic
material when it isn't. But I don't know. That raises a
question in my mind.

I guess we need to, possibly in the P's and
G's, if this is approved, to know what would be
classified.

CHAIR PORINI: Mr. Robeck?

MEMBER ROBECK: And I would agree that we need
some clarification‘on that.

I would be satisfied, for example, if they came

back with the toxics list from the Environmental

Vine, McKinncgQ & Hall (916) 371-3376
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Protection Agency served as the basis for making that
determination.

But I would also suggest that that would be a
decision by the judge, as to what constituted evidence
that had to be photographed.

And if you have a standing poiicy on narcotics,

that certainly makes sense. If you have a standard

'policy on firearms or whatever, that would make sense.

But what constitutes a hazardous substance or
poses a health hazard? That's pretty inclusive language,
and I don't see any boundaries in this.

MS. STONE: I believe, Mr. Robeck --

CHAIR PORINI: Ms. Stone?

MS. STONE: =-- that there is also a list put
out by the Department of Health Services on
classification of toxic materials.

CHAIR PORINI: Okay.

MEMBER ROBECK: And I appreciate your comments.
But what I'm hearing is speculation, not fact.

MS. STONE: 1I've seen the lists there but, you

know, I am not a chemist.

MEMBER ROBECK: Right.

MS. STONE: And I could not, for sure, tell you
that a specific chemical or compound was or was not
listed, either by the EPA or by the state DOHS.

MEMBER ROBECK: I understand that. But‘I'm
asking about what the process is for making that |

determination. So that's what I want clarity on.

Vine, McKinnegq & Hall (916) 371-3376
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CHAIR PORINI: Why don't we go on with our
testimony? Maybe staff at some point would be able to
clarify what their understanding is before we move ahead.

Department of Finance?

MR. ZEMITIS: Cedrik Zemitis, Department of
Finance.

Although the test claim statute may result in
additional'costs to local governments, we do agrée with
the staff analysis that the requirements are not unique
to local government because both the state and the
defendant are impacted'by the statute.

However, we do disagree with the inﬁerpretation
of the Carmel Valley case, that the statute only carries
out the governmental function of providing services to
the public. The Carmel Valley case addressed firefighter
clothing and equipment, which is a unigque governmental
function that does not generally include private parties.

In this case, however, for every criminal
prosecution conducted by the government, there is a
defense often provided by private parties. So, again, we
believe that both the government and private parties, the
defense and the defendant, are impacted by the statute.
Therefore, we believe there is no reimbursable mandate.

However, if the Commission does find a
reimbursable mandate, we believe any costs should include
only the reasonable marginal amounts needed to comply
with the statutes; and that any cost savings should be

considered.
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CHAIR PORINI: All right, any gquestions?

MEMBER HALSEY: I have one.

CHAIR PORINI: Yes, Ms. Halsey?

MEMBER HALSEY: And I don't even know who to
direct this to or who can answer this.

As to the storage of evidence, I guess what
you're alleging is, there's a shift from the courts to
the police departments in storage. And who funded the
courts to store the --

MS. STONE: The courts are presently funded,
Ms. Halsey, through trial court funding. There is a
block grant given on the basis of the number of judges
and petitions you have within the court system.

MEMBER HALSEY: S0 --

MS. STONE: 1It's a'state—funded program.

CHAIR PORINI: Okay. David, any comments?

MR. SCRIBNER: Sure. For Member Robeck's
comment;. I think that with what can be done in the
P's and G's is to list either anything that the superior
court has laid out as hazardous materials, anything
that's a common understanding that they operate under,
possibly the additional list of the EPA or anyone else,
and can use those as the basis for what can be
reimbursed. And we can also at that point maybe even
consider that any claims for that need to be backed up
with some sort of proof that, yes, this is --

MEMBER ROBECK: They will have to.

MR. SCRIBNER: Yes. Well, that this material
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falls under one of these lists.

And if they are not inside the lists that are
in the P's and G's, where is that coming from. Because I
think it might be hard‘for us to get an all-inclusive
list at the Parameters and Guidelines. But we could set
out definitely kind of the universe. And if they have to
gd outside of that, they can, you know, add support for
that.

As far as the Carmel Valley comment made by

Finance, the court in Carmel Valley found that for fire

protection, there may be private entities that do fire
protection in the state. However, they found that
although there may be this certain small percentage of
private-sector firefighters, that fire protection is
generally a governmental function provided by the state.
And, therefore, the provision of protective clothing for
firefighters is reimbursable.

The same can be said here, that the testimony
said, well, the defendant really can't walk into the
building with drugs. So it's that small subset that
says, well, there might be this possibility that a
defendant can prdvide this hazardous material. Why they
would want to or if they could is uncertain.

But generally, the provision of these
materials, these exhibits in criminal prosecution, is a
function of the state, of the government, and that's why
staff feels that ﬁhis is an analogous situation.

CHAIR PORINI: All right any questions or
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comments by members?

MEMBER STEINMEIER: VYes, one.

CHAIR PORINI: Yes, Ms. Steinmeier?

MEMBER STEINMEIER: Yes, on the offset
argument, at least what I heard, and I'd like to
corroborate this with Mr. Johnson, is that, in reality,
something is being couriered around, back and forth.

It's either physical evidence or photographic evidence,
so that there is really no offset. You still have the
same duties. You don't think there's any less
circulation because of photographic evidence; do you?

MR. JOHNSON: We're not moving as many packages
of narcotics. We're moving photographs of narcotics now.
I have 12 light-duty police officers that act as a
courier service to move evidence around the City of
Los Angeles. To be honest, they don't probably work an
eight-hour day. And so they could -- you know, we could
even have increased the volume of narcotics without any
additional cdsts to the city. We could move more than
what we're currently moving without any additional costs.

But when we had to start photographing, then we
had to have equipment and manpower to perform that task.
And that was an additional cost. And there was no cost
savings from not having to move the evidence anymore.

MEMBER STEINMEIER: That's what I thought I
heard buf I wanted you to repeat that. Thank you.

CHAIR PORINI: All right. Other questions or

comments by members?
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MEMBER HALSEY: I have a gquestion.
CHAIR PORINI: Ms. Halsey? _
MEMBER HALSEY: S50 you were talking about

equipment and so on that you need. Is that basically --

or is a portion of that a one-time cost then to be set up

to provide this service? And, of course, obviously some
of it's going to be recurring.

MR. JOHNSON: Yes, the initial equipment
investment would be a one-time cost. Then there's
ongoing costs for additiona; labor to actually perform
this function of actually imaging or taking photographs
of the material.

MEMBER HALSEY: But at some point the costs
should be recouped, and then there should be a further
cost savings down the road?

MR. JOHNSON: We will -- obviously, if we buy
printers to print these photographs on, we only have to
buy them once and then replace them periodically. But
the labor costs are ongoing and the supply costs are

going to be ongoing.

CHAIR PORINI: Other questions or comments from

members?

MEMBER STEINMEIER: I'd like to move the staff

recommendation.

MEMBER LAZAR: I'll second it.

CHAIR PORINI: . All right, we have a motion and

a second.

Is there any further discussion?
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All right, may I have roll call?

MS. HIGASHI: Ms. Halsey?

MEMBER HALSEY: #yaa MO

MS. HIGASHI: Mr. Lazar?

MEMBER LAZAR: Aye.

MS. HIGASHI: Mr. Robeck?

MEMBER ROBECK: Aye.

MS. HIGASHI: Mr. Sherwood?

MEMBER SHERWOOD: Aye.

MS. HIGASHI: Ms. Steinmeier?

MEMBER STEINMEIER: Aye.

MS. HIGASHI: Ms. Porini?

CHAIR PORINI: No. |

MS. HIGASHI: The motion carries.

MS. STONE: Thank you very much.

MS. HIGASHI: Could we take Jjust about a
five-minute break? We have someone in here who can check
the microphoﬁe system.

CHAIR PORiNI: Thank you.

(Off the record from 10:02 a.m. to 10:14 a.m.)

CHAIR PORINI: I'm not sure whether the
microphones are working now. I understand they're going
to send a technician down, so we'll give it a shot. And
if it works, that's fine; if not, wefll just have tb rely
on our recorder and hope that folks can speak loudly.

Before we get going on this next test claim,
shall we take up the consent calendar?

MS. HIGASHI: We'll take up the consent
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MINUTES
COMMISSION ON STATE MANDATES

State Capitol, Room 126
Sacramento, California

September 28, 2000
9:30 A.M. - PUBLIC SESSION

Present: Chairperson Annette Porini
Representative of the Director of the Department of Finance
Member William Sherwood
Representative of the State Treasurer
Member Heather Halsey
Representative of the Director of the Office of Planning and Research
Member Bruce Robeck
Representative of the State Controller
Member Joann Steinmeier
School Board Member
Member John Lazar
City Council Member

Absent: . Member Albert Beltrami
’ Public Member

CALL TO ORDER AND ROLL CALL

Chairperson Porini called the meeting to order at 9:34 a.m. Paula Higashi, Executive Director
to the Commission, noted that Member Beltrami was on vacation this month. She introduced

the new Commission staff: Kathy Lynch, Staff Counsel and Tom Dempsey, Office Technician,
and announced that Julie Shelton was promoted to Staff Services Analyst. '

APPROVAL OF MINUTES
Item 1 August 24, 2000

With a motion by Member Sherwood and a second by Member Steinmeier, the minutes were
adopted unanimously.

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

Ms. Higashi swore in all witnesses for the Article 7 hearing en masse.
TEST CLAIMS

Item 2 Photographic Record of Evidence - 98-TC-07
City of Los Angeles, Claimant
Penal Code Section 1417.3
Statutes of 1985, Chapter 875; Statutes of 1986, Chapter 734;
Statutes of 1990, Chapter 382

69



David Scribner, Staff Counsel, presented this item. He noted that staff found that the test
claim legislation imposed a new program by requiring local law enforcement agencies to
provide a photographic record of evidence for evidence that poses a health, safety, security or
storage problem; to provide a certified chemical analysis of evidence that poses a health
hazard; and to store the evidence. Mr. Scribner added that staff disagreed with the Department
of Finance (DOF) that Government Code section 17556, subdivision (e) is applicable to this
claim because there is no evidence that the test claim legislation provided offsetting savings for
- total costs.

Parties were represented as follows: Pamela Stone, Steven Johnson, and Norman Lee ,‘ with the
Los Angeles (LA) Police Department, Allan Burdick, with the California State Association of
Counties and the LA Police Department; and Cedrik Zemitis, with the Department of Finance.

Ms. Stone thanked staff and noted her agreement with the staff analysis.

Mr. Lee, Officer in Charge of the Narcotics Division Complaint Detail, Valley Filing Team,
- LA Police Department, also agreed with staff’s analysis. He explained that photographic
records of evidence are necessary because defendants cannot introduce drugs into evidence at
trial because possession would constitute a violation of criminal statutes.

Mr. Johnson, Chief Forensic Chemist, Assistant Laboratory Director, LA Police Department,
testified that the test claim legislation has significantly impacted the operation of his laboratory.
He claimed that it was necessary to hire two additional staff members to handle the increased
workload due to imaging, printing, and distributing photographs of narcotics evidence.

Member Sherwood asked if there was a photographic requirement prior to the test claim
legislation. Mr. Johnson replied that there was not. He explained that, years ago, the
evidence was introduced into court and the court maintained custody of the evidence and then
destroyed it. More recently, the court released the evidence back to the police department,
which imposed additional storage and destruction requirements on the department. Currently,
an officer picks up pictures of the evidence to take to court rather than the evidence itself.

Member Sherwood asked if the department was voluntarily using photographic evidence prior
to the test claim legislation. Mr. Johnson replied that they were on a very limited basis.

Member Sherwood asked if anyone knew whether other departments in the state were using
photographic evidence. Ms. Stone said that Fresno County was not routinely using it because
of the costs imposed and because the actual evidence was considered better. Mr. Johnson
replied that Los Angeles County Sheriff’s were implementing their program at the same time
as his department was and they had not been photographing narcotics evidence prior to
implementation of this program. Mr. Burdick responded that very few law enforcement
agencies were using photographic evidence before the requirement. He urged the Commission
to adopt staff’s recommendation.

Member Robeck asked who determines what substances are hazardous. Mr. Johnson replied
that, in LA County, the police department, sheriff's department and superior court presiding
judge met and the judge issued a standing order that no narcotics or controlled substances

would be allowed. Ms. Stone said that there is a list of classifications of toxic and hazardous
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chemicals published by the Environmental Protection Agency (EPA), which serves as
guidance. She added that the list would not be an exclusive list.

Member Sherwood asked how the State Controller’s Office (SCO) would know which claims
to pay if the Parameters and Guidelines did not clarify which substances were toxic. Member
Robeck agreed that clarification was necessary. He suggested that using the EPA’s list is one
method, but added that it would also be a decision by the judge as to what constituted evidence
that had to be photographed. Member Robeck explained that standing policies on narcotics or
firearms would be acceptable, but it was also important to put boundarles on what constitutes a
hazardous substance or poses a health hazard.

Ms. Stone added that the Department of Health Services also publishes a list classifying toxic
materials. Member Robeck asked for clarity on the process for making the determination.

Mr. Scribner suggested adding standing orders of the sﬁperior court and the EPA list to the
Parameters and Guidelines plus a requirement to provide supporting documentation for any
substance not included in the orders or on the list.

Mr. Zemitis disagreed with staff’s interpretation of Carmel Valley, and argued that the statute
impacts both the government and private parties, the defense and the defendant, and so no
reimbursable mandate exists. If the Commission found a mandate, Mr. Zemitis submitted that
cost savings experienced by the claimant should offset reimbursement.

Member Halsey asked who had funded the courts for storage of evidence. Ms. Stone replied
that they were funded through trial court funding, a state-funded program.

Mr. Scribner summarized that, in Carmel Valley, the court found that fire protection is
generally a governmental function provided by the state, although a small percentage of private
firefighters may exist. In this case, provision of evidence is a function of the government,
although there might be a possibility the defendant could provide this material.

Member Steinmeier agreed with Mr. Johnson that officers transport either physical or
photographic evidence and so there is no offset. Member Halsey asked if some of the costs for
equipment were one-time costs. Mr. Johnson agreed that the initial equipment investment was
a one-time cost and that ongoing costs are for labor to perform the functions of imaging or
photographing the material. Member Halsey asked if there would be a cost savings later.

Mr. Johnson replied that printers would be purchased and periodically replaced, but labor and
supply costs are ongoing. ‘

Member Steinmeier moved staff’s recommendation. Member Lazar seconded the motion. The
motion carried 4-2, with Chairperson Porini and Member Halsey voting “No.”

[A break was taken from 10:;02 a.m. to 10:14 a.m.]
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PROPOSED CONSENT CALENDAR
PROPOSED STATEMENTS OF DECISION - TEST CLAIMS

Item 7

Item 8

Item 9

Item 10

Sexual Harassment Training in the Law Enforcement Workplace
97-TC-07 |
County of Los Angeles, Claimant -

Penal Code Section 13519.6

Statutes of 1993, Chapter 126

Child Abuse Treatment Services Authorization - 98-TC-06
County of Los Angeles, Claimant

Penal Code Sections 273.1, 273a, and 273d

Statutes of 1996, Chapter 1090

Physical Education Reports - 98-TC-08

Bakersfield City School District and Sweetwater Union High School
District, Co-Claimants

Education Code Section 51223.1

Statutes of 1997, Chapter 640

Behavioral Intervention Plans - CSM-4464

Butte County Office of Education, San Diego Unified School District, and
San Joaquin County Office of Education, Co-Claimants

Education Code Section 56523

Statutes of 1990, Chapter 959

Title 5, California Code of Regulations,

Sections 3001 and 3052 "

PROPOSED STATEMENT OF DECISION - INCORRECT REDUCTION CLAIM

Item 11

Graduation Requirements — CSM 4435-1-01 and 4435-1-37
San Diego Unified School District, Claimant

Education Code Section 51225.3

Statutes of 1983, Chapter 498

PROPOSED STATEMENT OF DECISION - APPEAL OF THE EXECUTIVE
DIRECTOR’S DECISION ‘

Item 13

San Diego Unified School District’s Appeal of the Executive Director’s
Action Granting Department of Finance an Extension for Filing Comments
on Charter Schools II - 99-TC-03, Los Angeles County Office of Education
and San Diego Unified School District, Co-Claimants, Statutes of 1998,
Chapters 34 and 673

ADOPTION OF PROPOSED AMENDMENTS TO PARAMETERS AND

GUIDELINES
Item 16

School Crimes Statistics and Validation Reporting
Education Code Section 14044 '
Penal Code Sections 628, 628.1, 628.2, and 628.6
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Statutes of 1984, Chapter 1607; Statutes of 1988, Chapter 78;

Statutes of 1989, Chapter 1457

California Department of Education’s “Standard School Crime
Reporting Forms”

Proposed Amendment to add: School Crimes Reporting II - 97-TC-03
San Diego Unified School District, Claimant

Penal Code Sections 628.2 and 628.6, as amended by Statutes of 1996,
Chapter 410; Title 5, California Code of Regulations, Sections 700-704

Item 17 Mandate Reimbursement Process - CSM-4485
Statutes of 1975, Chapter 486; Statutes of 1984, Chapter 1459
Statutes of 1995, Chapter 303 (Budget Act of 1995); Statutes of 1996,
Chapter 162 (Budget Act of 1996); Statutes of 1997, Chapter 282 (Budget
Act of 1997); Statutes of 1998, Chapter 324 (Budget Act of 1998); Statutes
of 1999, Chapter 50 (Budget Act of 1999); Statutes of 2000, Chapter 52
(Budget Act of 2000) ‘

The proposed consent calendar, consisting of Items 7, 8, 9, 10 as revised, 11, 13 as revised,
16 and 17, was adopted unanimously upon motion by Member Lazar and second by Member
Steinmeier.

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

TEST CLAIMS

Item 3 Law Enforcement Racial and Cultural Diversity Training
97-TC-06
County of Los Angeles, Claimant
Penal Code Section 13519.4
Statutes of 1992, Chapter 1267

Camille Shelton, Staff Counsel, presented this item. Ms. Shelton explained that, at last
month’s hearing, the claimant had limited its test claim to request reimbursement for the
activity of providing the basic training course for racial and cultural diversity to its new recruit
employees. The item was continued to this hearing. Staff still recommended the Commission
deny the test claim because the statute: 1) is not subject to Article XIII B, section 6 of the
California Constitution, 2) does not impose any mandated duties on local agencies to provide
basic training, including racial and cultural diversity training, and 3) does not require local
agencies to incur costs to send their new employees to basic training.

Parties were represented as follows: Leonard Kaye, with the County of Los Angeles; Allan
Burdick, with the California State Association of Counties; Steve Johnson, with the Los
Angeles Police Department; and Jim Foreman and Tom Lutzenberger, with the Department of
Finance.

Mr. Kaye referenced the County’s letter to the Commission after the last hearing in which he
restated his argument. He further noted Lieutenant Randy Olson’s letter, which reported that
the County’s basic training academy had 13,211 graduates since 1975. Mr. Kaye agreed that
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the requirement to complete the training course is imposed on the peace officer; however, the
requirement to provide that training is on cities, counties, and community colleges. He urged
the Commission find that basic training is a mandate imposed on “some” local agencies
because some agencies implemented a basic training academy prior to the test claim legislation
and prior to January 1, 1975.

Mr. Burdick did not agree that the finding should be for “some” local agencies because, he
submitted, only agencies with costs would submit claims.

Mr. Johnson explained that asking recruits from other states to attend a training course at a
California community college before applying with the department would be problematic, at
best. He contended that the only way the department could deal with recruits coming from
throughout the country is to provide training in-house. Further, Mr. Johnson submitted that
trying to mesh the academy’s schedule with that of a community college would be difficult.

Member Robeck asked what percentage of recruits came from out of state. Mr. Johnson and
Mr. Burdick did not know that answer. Mr. Burdick added that, in other recruitment efforts,
there is a high interest in coming to California.

Member Steinmeier commented that, unfortunately, it did not change the fact that the burden
of paying for training falls upon the recruit. She noted that it was really an issue for the
Legislature if there is a shortage of police officers and training is a problem. Member
Steinmeier contended that the Commission must look at the subject legislation.

Mr. Kaye noted that the Commission could find that the trainer’s time is reimbursable.
Member Steinmeier replied that the Commission’s abilities are narrowly focused and that she
would, reluctantly, vote for staff’s recommendation.

Mr. Foreman agreed with staff’s analysis. He added that agencies providing this training are
doing so at their discretion. Mr. Burdick replied that large agencies, such as Los Angeles
County, provide the training because it is their only alternative. He compared Los Angeles to
the Highway Patrol and the Department of Corrections. Mr. Foreman responded that those
agencies are opting to provide training and are opting to pay for it. He submitted that the local
agencies that have opted to provide training should also pay for it.

Member Robeck asked Mr. Kaye if he knew why there were 55 graduates in 1992 and no
graduates in 1993. Mr. Kaye did not know why. Member Robeck moved staff’s
recommendation. With a second by Member Sherwood, the motion carried unanimously .

Item 4 Health Benefits for Survivors of Peace Officers and Firefighters
97-TC-25
City of Palos Verdes Estates, Claimant
Labor Code Section 4856, Subdivisions (a) and (b)
Statutes of 1996, Chapter 1120; Statutes of 1997, Chapter 193

Sean Avalos, Staff Counsel, introduced this item. He outlined the two issues before the .
Commission: 1) whether the requirement to provide survivor health benefits constitutes a new
program and 2) whether the requirement to collectively bargain survivor health benefits
comstitutes a reimbursable mandate. To the first issue, contrary to Department of Finance’s
(DOF’s) position, staff found that the requirement to provide benefits is not a law of general
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-application because the benefits are limited to peace officers and firefighters killed in the line

of duty. To the second issue, the DOF maintained that the requirement to collectively bargain
is not reimbursable because the subject legislation is a law of general application that
eliminates the current exemption and that the claimant has the option to bargain. Staff
disagreed and found that the elimination of the exemption does not create a law of general
application since it is only imposed on local governments. Staff further found that local
governments are required to collectively bargain if the parties raise the issue during
negotiations. Mr. Avalos noted that staff’s finding was limited to the agreement process and
did not include reimbursement of benefits.

Parties were represented as follows: Jim Hendrickson and Pam Stone, with the City of Palos
Verdes Estates; Allan Burdick, with the City of Palos Verdes Estates and the California State

~Association of Counties; and Kenneth Pogue, Attorney General, and John Hiber, with the

Department of Finance.

Ms. Stone submitted that the subject legislation applies only to local government. She agreed
with staff that local governmental entities must collectively bargain if the issue is raised and
that the process, but not the resulting cost, is reimbursable. ‘

Mr. Hendrickson agreed with staff’s recommendation.

Member Halsey asked, with regard to collective bargaining, what activities would be
reimbursable. Ms. Stone replied that it would be the actual cost of the negotiation for the
particular issue plus the actual cost of materials and supplies.

Mr. Burdick supported staff’s recommendation.

Mr. Pogue argued that the legislation merely removed the exemption to collective bargaining,
which returned the process to the status quo. He agreed with staff that the payment of actual
benefits was not reimbursable. :

Member Halsey asked staff to explain prior law and the subject legislation. Mr. Avalos
replied that the law immediately preceding the enacting statute exempted the claimant from
collective bargaining on survivor health benefits. The statute lifted that exemption, which
required the claimant to collectively bargain. Staff therefore concluded that a new program or
higher level of service exists.

Mr. Hiber agreed with Mr. Pogue’s comments.

Ms. Stone disagreed with Mr. Pogue and Mr. Hiber. She submitted that, prior to 1984, the
benefits could be bargained for; however, the ability to provide this benefit was not specifically
provided in statute. In other words, the benefit was not authorized to be given by law at that
juncture.

Mr. Hiber agreed, but contended that not all retirement benefits exist in statute at the time that
they are bargained.

Mr. Burdick argued that locals have no option but to bargain. He also noted that most of the
peace officers and firefighters affected by this legislation are covered under the 1927 Act and
not by PERS.
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Member Halsey asked for clarification. Mr. Burdick responded that, if locals were doing
something at their own option and then it was mandated, they are still eligible for
reimbursement once the activity is mandated. Ms. Higashi noted that Mr. Burdick was
referring to the provisions of Government Code section 17565.

Member Sherwood moved for approval of staff’s recommendation. With a second by Member
Lazar, the motion passed 5-1. Chairperson Porini voted “No.”

[A break was taken from 10:53 a.m. to 10:57 a.m.]

Item 5 Budget Process Financial Statements, and County Oversight - 97-TC-19
Alameda County Office of Education, Claimant
Education Code Sections 1241.5, 17150/17850, 33127, 33128, 33129,
33132, 35035, 42100, 42101, 42103, 42122, 42123, 42124, 42125,
42126, 42127, 42127.1, 42127.2, 42127.3, 42127.4, 42127.5, 421276,
42127.9, 42128, 42129, 42130, 42131, 42133, 42140, 42141, 42142,
.and 42637 and Government Code Section 3540.2
Statutes of 1975, Chapter 125; Statutes of 1977, Chapter 36; Statutes of
1979, Chapters 221 and 282; Statutes of 1980, Chapter 1354; Statutes of
1981, Chapters 100 and 1093; Statutes of 1984, Chapter 134; Statutes of
1985, 185 and 741; Statutes of 1986, Chapter 1150; Statutes of 1987,
Chapter 917, 1025 and 1452; Statutes of 1988, Chapters 1461-and 1462,
Statutes of 1989, Chapter 1256; Statutes of 1990, Chapter 525; Statutes
of 1991, Chapter 1213; Statutes of 1992, Chapter 323; Statutes of 1993,
Chapters 237, 923 and 924; Statutes of 1994, Chapter 650 and 1002;
Statutes of 1995, Chapter 525 and 530; Statutes of 1996, Chapters 227,
1071 and 1158
California Code of Regulations Title 5 Sections 15440-15466
California Department of Education Fiscal Management Advisories 86-
02, 86-03, 87-01, 88-01, 88-10, 92-03 and Management Advisories 92-
06, 92-07, 92-08, 93-02, 94-01, 94-02, 94-07, 95-03, 95-04, 95-07,
96-08

Pat Hart Jorgensen, Chief Legal Counsel, introduced this item. She explained that many of the
statutes alleged either recodified or reenacted provisions in existence immediately prior to the
enactment of the test claim legislation. Further, several statutes were already denied under two
previous test claims. Ms. Jorgensen noted that staff found that the basic requirements for
schools to engage in budgetary activities were contained in prior law, however, some of the
activities, as outlined in staff’s analysis, are new and impose reimbursable costs.

Parties were represented as follows: Keith Petersen, with the Alameda County Office of
Education; and Leslie Lopez, Attorney General, and Dan Troy, with the Department of
Finance.

Mr. Petersen submitted that, in staff’s analysis, staff made a blanket finding that financial
management advisories are not executive orders. He submitted that this finding contradicts
staff’s position on every other test claim in which this matter has arisen. Mr. Petersen
contended that, in those cases, staff has taken each advisory separately and determined whether
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the contents contained duties imposed by the state as executive orders. In order to prevent this
finding from being on the record, citing the Commission’s regulations section 1188.3, he made
oral application for the management advisories to be withdrawn without prejudice.

Ms. Jorgensen replied that staff did address these advisories and found that Education Code
section 33308.5 provides that the guidelines are to be exemplary and not prescriptive.
Therefore, compliance with the guidelines is not mandatory.

Ms. Higashi read aloud regulation section 1188.3 and asked Mr. Petersen if he was also
including the regulations. Mr. Petersen clarified that he was only withdrawing the CDE
management advisories.

. Ms. Lopez requested the Commission hear the entire claim.

Member Robeck asked if Mr. Petersen had the right to withdraw all or a portion of his test
claim. Ms. Higashi replied that he does, prior to the final decision. She added that he had
done so before in the Law Enforcement Agency Notifications test claim.

Chairperson Porini asked if dismissed portions could come back before the Commission again.
Ms. Higashi said that a new claimant could file on dismissed portions of a claim, subject to a
new filing date.

Member Steinmeier asked what the Commission had to do procedurally. Ms. Higashi
explained that staff would prepare a Statement of Decision for the dismissed portion for the
Commission to adopt. Mr. Robeck asked why the Commission would not make a motion to
sever. Ms. Higashi replied that that could have been done had the Commission acted first. At
Member Halsey’s request, Ms. Higashi read section 1188.3 aloud again. Member Halsey
asked if the dismissal was a right, or was at the discretion of the Commission. Ms. Higashi
indicated that it was the Commission’s decision. Member Steinmeier indicated her concern
about following the proper procedure.

Member Sherwood noted that this decision would not affect prior or future decisions, and
therefore asked Mr. Petersen to explain his reasoning for the request. Mr. Petersen agreed
that there is no precedent in Commission decisions. However, he wanted the Commission
findings to be consistent and did not want these findings on the record since they are contrary
to the way the Commission has approached this issue before.

Member Robeck moved that the items in question be severed from the test claim request and
be dismissed. Member Steinmeier seconded the motion. The motion passed 5-1, with
Member Halsey voting “No.”

Mr. Petersen added that, regarding the other issues, he would stand on his writings.
Ms. Lopez noted that the Department of Finance would reiterate is prior briefings and submit
the matter. Member Steinmeier noted the complexity of the analysis and thanked staff.

Member Lazar moved to accept staff’s recommendation, as amended. Member Steinmeier
seconded the motion. The motion carried 4-2, with Members Halsey and Porini voting “No.”

Item 6 County Office Budget Process and Financial Statements - 97-TC-20
Alameda County Office of Education, Claimant
Education Code Sections 1040, 1240, 1240.2, 1620, 1621, 1622, 1623,
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1624, 1625, 1626, 1628, 1630, 14050, 33127, 33128, 33129, 33132,
42120, 42129, and 42133

Statutes of 1975, Chapter 125; Statutes of 1977, Chapter 843; Statutes
of 1979, Chapters 10 and 221; Statutes of 1983, Chapter 1276; Statutes
of 1985, Chapter 741; Statutes of 1986, Chapter 1150; Statutes of 1987,
Chapters 917 and 1452, Statutes of 1988, Chapters 1461 and 1462,
Statutes of 1989, Chapter 1256; Statutes of 1990, Chapter 1372; Statutes
of 1991, Chapter 1213, Statutes of 1992, Chapter 323; Statutes of 1993,
Chapters 923 and 924; Statutes of 1994, Chapters 650 and 1002;
Statutes of 1995, Chapter 525

California Code of Regulations Title 5 Sections 15467-15493

California Department of Education Fiscal Management Advisories 86-
02, 86-03, 87-01, 88-01, 88-10, 92-03 and Management Advisories 92-
06, 92-07, 92-08, 93-02, 94-01, 94-02, 94-07, 95-03, 95-04, 95-07,
96-08

Pat Hart Jorgensen introduced this item. She noted that it was almost identical to Item 5,
except that the item pertains to county offices of education.

Parties were represented as follows: Keith Petersen, with the Alameda County Office of

Education; and Leslie Lopez, Attorney General and Dan Troy, with the Department of Finance
(DOF). :

As in Item 5, Mr. Petersen had the same request to withdraw the management advisories of the
State Department of Education. Member Robeck moved to sever and dismiss the withdrawn
advisories. With a second by Member Steinmeier, the motion carried 5-1. Member Halsey
voted “No.”

In addition to DOF’s comments on Item 5, Ms. Lopez stated that DOF disagreed with staff’s -
finding regarding encumbering contracts and other obligations and reporting the payables and
receivables (see bullets 2 and 4 on page 18 of the staff analysis). . She submitted that those
activities are standard duties that have always existed within general accounting practices.

Ms. Lopez added that Mr. Jeff Brownfield of the Controller’s Office concurred with that
conclusion, and she therefore requested those two items be denied.

Ms. Jorgensen explained that, when the county office of education is found to be unable to
meet its financial obligations, it must encumber all contracts and other obligations, as well as

prepare appropriate cash flow analyses. Staff found that this goes above and beyond regular
budgeting.

Ms. Lopez replied that those activities would have to be carried out whether or not there was a
negative finding. Mr. Petersen replied that it imposed a higher level of scrutiny.

Member Halsey questioned whether recording receivables and payables was standard practice.
Discussion ensued among the members and parties as to whether this activity was standard
practice or a higher level of service. Ms. Jorgensen read aloud Education Code section 1630,
subdivision (a) (4). Member Sherwood stated that the Commission could assume the accounts
receivables and payables had been recorded, but that the county office of education was
attesting, or certifying, in this report that they had been recorded.

78



Member Halsey was concerned that, if the Commission approved this, it would subvent basic
bookkeeping that should already be funded.

Member Robeck noted that the statute says, “To appropriately record all receivables and
payables,” which, he submitted, implied a task of reviewing. Member Robeck recommended
changing the language in staff’s analysis to reflect the statute.

Ms. Jorgensen suggested adding to the end of that sentence: “in compliance with the
obligations under Education Code section 1630, subdivision (a) (4).”

Mr. Petersen noted that this test claim applies to county office fiscal insolvency, which has not
happened yet, so they were all speculating what the format would look like, if it occurs.
Member Steinmeier replied that, the Commission should therefore include broad language, or
reference the law. Mr. Petersen agreed with Ms. Jorgensen’s suggestion. Member Steinmeier
moved staff’s recommendation, as amended. Mr. Robeck seconded the motion. The motion
carried 4-2, with Members Halsey and Porini voting “No.”

ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 14 Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health

Services ~ 97-TC-05

County of Los Angeles, Claimant

Government Code Section 7576 A

Statutes of 1984, Chapter 1747, Statutes of 1985, Chapter 1274,
-Statutes of 1996, Chapter 654

California Code of Regulations, Title 2, Division 9, Chapter 1
California Department of Mental Health Information Notice No: 86-29

Ms. Higashi noted that this item had been taken off the consent calendar at the request of the
State Controller’s Office (SCO).

Parties were represented as follows: Leonard Kaye, with the County of Los Angeles; Jesse
McGuinn, with the Department of Finance (DOF); and Shawn Silva, with the SCO.

Mr. Kaye explained that the issue was regarding the sentence under the Case Management
section reading: “Including the cost of case-specific litigation over mental health treatment
and/or psychotropic administration issues.” He suggested deleting that phrase from the
Parameters and Guidelines and for the claimant to work with the SCO to come up with an
amendment at some future time to specify the particular types and conditions for
reimbursement of litigation.

Mr. Silva agreed that the proposed deletion would address the SCO’s concern that the language
was too broad and may therefore include litigation costs which may not truly be mandated by
the state and by the subject legislation.

‘Ms. McGuinn noted that the DOF did not have prior knowledge of this issue and so she was

not prepared to agree to any change until she had an opportunity to look at these issues.

Alternatively, Mr. Kaye recommended the adoption of the staff recommendation, as written.
Mr. Silva did not agree.
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The Chair recommended continuing the item for one month to allow the parties to discuss the
issue. Mr. Kaye requested a date certain for receipt of a detailed written analysis of a legal
basis on this issue. Ms. Higashi offered to meet with the parties after the hearing to set that
date.

ADOPTION OF PROPOSED AMENDMENTS TO PARAMETERS AND
GUIDELINES |

Item 15 School Bus Safety I and Il - 99-PGA-02 (97-TC-22)
Clovis Unified School District, Requester
Education Code Sections 39831.3, 38048, 395831.5 and.
Vehicle Code Section 22112
Statutes of 1992, Chapter 624; Statutes of 1994, Chapter 831;
Statutes of 1996, Chapter 277, Statutes of 1997, Chapter 739

Camille Shelton, Staff Counsel, presented this item. She noted that the claimant requested that
the reimbursement period in the Parameters and Guidelines be changed to allow reimbursement
for start-up costs incurred by school districts from the enactment date of the statute, October 7,
1997, rather than from the effective and operative date of the statute, January 1, 1998.

Ms. Shelton noted that staff recommended denial of this request. She contended that the
California Constitution and the courts have explained that a statute has no force or effect for
any reason until the effective and operative date. Ms. Shelton added that the parties do not
dispute that the effective and operative date is January 1, 1998. Moreover, there is no
indication that the Legislature intended compliance before that date.

Parties were represented as follows: Bill McGuire, with Clovis Unified School District; Jim
Cunningham, Interested Party, with San Diego Unified School District; Matt Aguilera, with
Department of Finance; and Allan Burdick, with the California State Association of Counties.

Mr. McGuire agreed that staff’s report was based on the Constitution and statutes, but wanted
to talk about reasonableness and intent. He argued that, with this law, the Legislature intended
districts to ensure student safety on January 1, 1998. Mr. McGuire submitted that the
California Highway Patrol (CHP) informed his district that enforcement of the law would
begin on January 2, 1998, the first day back from winter break. He noted the problems that
would occur if another child was killed on January 2 and the district was not yet in

compliance. He asked the Commission to approve the request and not to penahze districts that
attempted to be in compliance by the operative date.

Mr. Cunningham argued that the Commission, when it decided against reimbursement for
start-up costs, was concerned that Government Code section 17565 precluded them from
finding reimbursable costs. He submitted that today staff agreed section 17565 was not their
basis for denying costs. Mr. Cunningham contended that the California Constitution requires
the state to reimburse school districts for the costs of a new program and does not speak to
when these costs were incurred. He disagreed that the Constitutional provision cited in staff’s
current analysis related to mandates and argued that the Commission’s regulations should
provide for the most reasonable means of complying with a statute.
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Mr. Aguilera concurred with staff’s recommendation because the Education Code did not
require local agencies to begin activities prior to the statute’s operative date.

Member Lazar asked if it would resolve this “gap period” if the Commission assented to the
claimant’s request.

Pat Hart Jorgensen, Chief Legal Counsel, replied that claimants are not typically required to
follow a new statute until the operative date and that there is no authority for the Commission
to grant start-up costs. She noted that some statutes authorize immediate enactment and that
this statute did not include such an urgency clause. Ms. Jorgensen added that staff was not
agreeing or disagreeing with whether the districts should have prepared before the operative
date, rather, staff was arguing that nothing in mandates law allows for reimbursement for those
COoSts.

Mr. Cunningham noted that there is nothing in law that precludes the Commission from
approving those costs. Member Sherwood asked Ms. Shelton to comment on that statement.-
Ms. Shelton replied that the Commission is required to follow the California Constitution and
that the court’s interpretation of Article IV, section 8, have all held that statutes have no force
or effect, for any reason, until the operative or effective date.

Mr. Burdick contended that claimants had asked for a provision in the Commission’s
regulations when they were adopted that would allow the Commission discretion over issues in
the nature of interpretation. He added that this is a “quasi” judicial process. Mr. Burdick
argued that, in the Filipino Employee Surveys claim and possibly one more case, the
Commission (or Board of Control) found that local agencies needed to proceed immediately if
they were to be in compliance by January 1 and were therefore reimbursed for start-up costs
incurred after the enactment date.

Ms. Shelton said she believed Mr. Burdick was referring to regulation section 1183.1, which
authorizes discretion only concerning reimbursable activities and not the reimbursable period.

The Chair noted Member Steinmeier’s statement in the transcript on the Parameters and
Guidelines hearing about needing clarification in the Legislature. Member Steinmeier agreed
and added that the law should have had an urgency clause, but did not. She asked Mr.
McGuire if the CHP put its warning in writing. He did not have that in his records. Member
Steinmeier sympathized with the claimant’s position, but could not find anything from the
Legislature or in the Constitution to justify approving the request.

Mr. Burdick argued that the intent of section 1183.1 was to give the Commission discretion to
make reasonable decisions. He noted that the section does not include or preclude
reimbursable periods. Member Sherwood replied that the members all have some discretion,
but, in his experience, the Commission has denied reimbursement of such costs in the past. He
recognized that the members today could vote otherwise, but personally could not find a legal
way to do so under the current situation. Member Sherwood agreed with Ms. Shelton.

Member Robeck moved for approval of staff’s recommendation. With a second by Member
Lazar, the motion passed unanimously.

81



ADOPTION OF REGULATIONS PURSUANT TO GOVERNMENT CODE
SECTION 17527, SUBDIVISION (g).

Item 18 Adoption of Proposed Amendments to California Code of Regulations,

Title 2, Chapter 2.5 Adding Section 1183.09, As Modified on August
24, 2000, After Close of Public Comment Period - Dismissal of
Actions Postponed or Placed on Inactive Status

Pat Hart Jorgensen, Chief Legal Counsel, presented this item. She noted that, in February
2000, the Commission initiated a rulemaking proposal to establish procedures for dismissal of
a pending action, postponed or placed on inactive status at the request of a party or claimant
which is not reactivated within one year from the date of the postponement or placement on
inactive status.

Ms. Jorgensen explained that, on June 29, 2000, the Commission conducted a public hearing
on rulemaking proposal, which coincided with the expiration of the 45-day public comment
period. Based on the comments received during the public comment period, staff amended the
proposed recommendatlon to:.

» Extend the time for notice of a dismissal of the test claim from 60 days to 150 dayS'

* Provide that, in the case of a dismissal of a test claim, notice shall be made to all potential
claimants;

 Clarify that another local agency or school district may substitute in a s a test claimant;
e Provide that notice of all dismissals shall be posted electromcally, and

« Provide that postponements made by the Commission or other state agency, and
postponements made pending the outcome of a similar test claim issue, either before the
Commission or the courts, shall not be included in determining whether a test claim has
been postponed or placed on inactive status for more than one year.

Ms. Jorgensen added that, at the August 24, 2000, hearing, the Commission further modified
text. On August 25, 2000, the proposed regulations, as modified, were mailed to all
commentators and interested parties. The 15-day public comment period closed on
September 11, 2000, and no comments were received during this period.

Accordingly, staff recommended the Commission adopt the proposed regulatory text. Member
Steinmeier moved for adoption of the regulations, as recommended by staff. With a second by
Member Robeck, the motion passed unanimously.

Item 19 Approval of Modifications After Close of Public Comment Period:
Proposed Amendments to California Code of Regulations, Title 2,
" Chapter 2.5, Amending Sections 1181.1, 1183, 1183.05, 1183.12,

1185, 1185.01, 1185.02, 1185.2, 1188.4 of Chapter 2.5 of Division 2,

Title 2 of the California Code of Regulations - (4B 1679)

David Scribner, Staff Counsel, introduced this item. He noted that, in February 2000, the
Commission initiated a rulemaking proposal to amend several sections of its regulations. The
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proposed action was necessary to interpret, implement, and make specific Statutes of 1999,
Chapter 643, also known as AB 1679.

Mr. Scribner explained that, on July 27, 2000, the Commission conducted a public hearing on
the rulemaking proposal, which coincided with the expiration of the 45-day public comment
period. Staff agreed with some of the suggestions that were provided, as reflected in the
proposed modified text presented to the Commission at last month’s hearing. At this hearing,
the Commission approved staff’s proposed modifications, and the modified text went out for an
additional 15-day public comment period, which closed on September 11, 2000.

Mr. Scribner stated that the Commission received comments from Girard & Vinson and the
State Controller’s Office. The comments received from Girard & Vinson raised questions
concerning the Commission’s process for accepting multiple test claims based on the same
statute. Based on these comments, staff reviewed the proposed modification of section 1183
related to test claim filings, as well as other sections included in the rulemaking package.

Mr. Scribner noted that staff proposed removal of the majority of the regulation sections from
this rulemaking package to ensure that all sections that may be affected by the amendments to
the Government Code by AB 1679 are adequately addressed. He added that staff would
identify those sections that require modification and would submit to the Commission a request
for a new order to initiate rulemaking to address these issues.

M. Scribner explained that staff retained the proposed modification of section 1188.4, relating
to the COmmission’s reconsideration of prior final decisions, to ensure that the Commission
has adequate time to consider future requests for reconsideration. Staff modified this section to
provide that a request for reconsideration would be deemed automatically stayed for 30 days,
thereby giving the Commission 60 days to take action on the request. He recommended that
the Commission approve staff’s proposed regulatory text, section 1188.4, as modified after the
close of the public comment period, and authorize staff to make any technical, nonsubstantive
edits to the proposed text resulting from the Commission’s actions. Mr. Scribner added that, if
the Commission approved staff’s proposed modifications, the modified text of section 1188.4
would be released for an additional 15-day public comment period. Thereafter staff would
prepare the final proposed text of section 1188.4 and present this text to the Commission in
October for adoption.

Member Sherwood moved for approval of staff’s recommendation. With a second by Member
~ Halsey, the motion passed unanimously.

EXECUTIVE DIRECTOR’S REPORT
Paula Higashi reported the following:
s Workload. The workload report is included in the binders.

o Incorrect Reduction Claims. The Handicapped and Disabled Students IRC, the first to
utilize a Commission Member (Beltrami) as a facilitator, is settled. The claimants and
State Controller’s Office reached settlement on the Removal of Chemicals IRCs, which
have consequently been withdrawn. '

e October Agenda. Ms. Higashi outlined the tentative agenda for October. She noted that
the Animal Adoptions test claim would be on that agenda and is expected to be
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controversial. Staff will try to organize the hearing to ensure the testimony is orderly and
that time limits are established.

Chairperson Porini complimented staff for working through the backlog.
PUBLIC COMMENT

Keith Petersen, representing Alameda County and in his capacity as Special Counsel to the
Education Mandated Cost Network, came forward for public comment. He noted that, at the
July hearing, the Commission adopted a decision that denied reimbursement for the Gann Limit
Calculation test claim. According to regulations, Mr. Petersen filed a request for
reconsideration on August 9, 2000. On August 30, 2000, he received a letter from
Commission staff indicating that the 30-day period for which the Commission had time to act
had passed. He added that no action had been taken, therefore, there was no jurisdiction
remaining over the request for reconsideration. Mr. Petersen was asking today for an
explanation of what happened during that period so this would not happen again.

Pat Hart Jorgensen, Chief Legal Counsel, replied that the rulemaking package presented today
was in response to that sitnation. Under AB 1639, the provisions for consideration were
changed. It provided that a request for reconsideration shall be submitted with the -
Commission within 30 days after the decision has been rendered. Within that code section, it
provides that, if during that time period the Commission grants an extension of time, it can be
extended up to 60 days. The legislation also provides that, if there is no action taken within
that period, the petition and the request for reconsideration shall be considered denied.

Ms. Jorgensen noted that Commission staff was not prepared for this situation and apologized
for what had happened. She explained that staff was prepared to answer the letter and noticed
that the day had passed. Staff wanted to go forward with the proposed amendment to the
regulations and requested permission to deem a request for reconsideration stayed until 60 days
in order to give the opportunity to put it on the agenda. Ms. Jorgensen added that staff was
also internally changing its mail-receipt process in response to the situation.

Chairperson Porini asked Mr. Petersen about today’s proposed regulation change. He replied
that he did not have'a comment on that change, which is merely incidental to the issue today,
which was that the claimant requested a reconsideration. To his understanding, no action was
taken where action was required within 30 days. He added that, apologies notwithstanding,
outside of government, that is generally considered malpractice and he would have a civil
remedy, which he does not have in this case. He did not know if the Commission could fix
this matter, but he noted that he had been in communication with staff via e-mail and phone at
least three times during that period, so they had known the issue was before them.

Member Steinmeier acknowledged that staff did not deliberately fail to take action in order to
let the matter die and that Mr. Petersen had done everything he was supposed to do. She
moved to put the mater on the October agenda to discuss the request for reconsideration in
greater detail, since it was not noticed for discussion today. Ms. Higashi noted that a motion
was not necessary. Member Robeck asked if Member Steinmeier intended for the Commission
to discuss the merits of the case. She replied that she did not, rather, she intended for the
Commission to discuss the request at this time.
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Member Robeck asked staff to brief the Commission on their options as part of that process.

Allan Burdick also came forward for public comment. He requested that the Commission get
involved in the legislative process and offer suggestions on how to improve the Commission’s
process. Member Robeck replied that this item was a public session item and not an executive
session item. He noted that there were two issues involved: 1) could the Commissioners
together support any piece of legislation with reference to their respective bosses, and 2) what
would they do in terms of staffing that kind of issue and would it be inappropriate or an
inordinate burden on existing staff resources to make manifest any support or opposition the

Commission expressed. Member Robeck suggested the item be put on the agenda for next
month.

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526.

PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matters pursuant to Government Code
section 11126, subdivision (e)(1):

1. County of San Bernardino v. State of California, et al., Case Number
SCV52190, in the Superior Court of the State of California, County of Los
Angeles.

2. County of Sonoma v. Commission on State Mandates, et al., Case Number

A089524, in the Appellate Court of California, First Appellate District,
Division 1.

3. San Diego Unified School District v. Commission on State Mandates, et al.,
Case Number GIC 737638, in the Superior Court of the State of California,
County of San Diego.

4. Long Beach Unified School District v. Commission on State Mandates, Case
Number BS061159, in the Superior Court of the State of California, County of
Los Angeles.

5. San Diego Unified School District and San Juan Unified School District v.
Commission on State Mandates, et al, Case Number 00CS00810, in the
Superior Court of the State of California, County of Sacramento.

6. State of California, Department of Finance v. Commission on State Mandates,
Kern Union High School District; San Diego Unified School District, County of
Santa Clara, Case Number 00CS00866, in the Superior Court of the State of
California, County of Sacramento.

7. City of El Monte et al. v. Commission on State Mandates, Petition for Review
pending in the Supreme Court [Case Number 3 Civil C025631, in the Appellate
Court of California, Third Appellate District and Sacramento County No.
95CS02704].
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8. City of San Diego v. Commission on State Mandates, et al. Case Number GIC
751187, in the Superior Court of the State of California, County of San Diego.

9. County of Los Angeles v. Commission on State Mandates, et al. Case Number
BS064497, in the Superior Court of the State of California, County of Los
Angeles. ‘

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

e Based on existing facts and circumstances, there is a specific matter which presents a
significant exposure to litigation against the Commission on State Mandates, its members
and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).).

PERSONNEL

To confer on personnel matters pursuant to Government Code éections 11126,
subdivision (a) and 17526.

Discussion and action, if appropriate, on report from Personnel Sub-
Committee.

Hearing no further comments, the Chair adjourned into closed executive session at 12:23 p.m.
pursuant to Government Code section 11126, subdivision (e), to confer with and receive advice
from Legal Counsel for consideration and action, as necessary and appropriate, upon the
pending litigation listed on the published notice and agenda; and Government Code section
11126, subdivision (a), and section 17527, to confer on personnel matters listed on the
published notice and agenda.

REPORT FROM CLOSED EXECUTIVE SESSION

Chairperson Porini reported that the Commission met in closed executive session pursuant to
Government Code section 11126, subdivision (¢), to confer with and receive advice from Legal
Counsel for consideration and action, as necessary and appropriate, upon pending litigation
listed on the published notice and agenda; and Government Code section 11126,

subdivision (a), and section 17527, to confer on personnel matters listed on the published
notice and agenda.

ADJOURNMENT

Hearing no further business, the Chair adjourned the meeting at 1:08 p.m.

/VO o, %}2&@&&/

PAULA HIGAS
Executive Director

f:/meetings/minutes/2000/092800
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II.

I1I.

COMMISSION ON STATE MANDATES
NOTICE AND AGENDA

State Capitol, Room 126
Sacramento, California

October 26, 2000

9:30 A.M. - PUBLIC SESSION

CALL TO ORDER AND ROLL CALL

APPROVAL OF MINUTES
Item 1 September 28, 2000

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

TEST CLAIM

Note: The parties to the claim and witnesses will be sworn in en masse before
consideration of Item 2.

Ttem 2 Animal Adoption - 98-TC-11
County of Los Angeles, City of Lindsay, Southeast Area Animal
Control
Authority, and Counties of Fresno and Tulare, Co-Claimants
Civil Code Sections 1815, 1816,1834, 1834.4, 1845—18472080
Food and Agriculture Code Sections 17005, 17006, 31108, 31752,
31752.5, 31753, 31754, 32001, 32003 ‘
Penal Code Sections 597.1 and 599d
Statutes of 1998, Chapter 752

 Amended to add: Business and Professions Code Section 4855

Statutes of 1978, Chapter 1314
California Code of Regulations, Title 16, Section 2031 (renumbered
Section 2032.3 on May 25, 2000)

Following presentation of the Test Claim by the Co-Claimants and the Department of
Finance, the Commission will hear Public Comment pursuant to the Bagley-Keene Open
Meetings Act (Gov. Code, § 11125.7). ‘The Chairperson may impose time limits as
provided in the Commission’s regulations (Cal. Code Regs., tit. 2, § 1182.2, subd.

(b)(2).).

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE
SECTIONS 11126 and 17526. (Closed Executive Session may begin at this time or may
begin later on this day and reconvene at the end of the meeting.)
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A. PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matters pursuant to Government Code section

11126,

1.

10.

subdivision (e)(1):

County of San Bernardino v. State of California, et al., Case Number SCV52190, in
the Superior Court of the State of California, County of Los Angeles.

County of Sonoma v. Commission on State Mandates, et al., Case Number A089524, in
the Appellate Court of California, First Appellate District, Division 1.

. San Diego Unified School District v. Commission on State Mandates, et al., Case

Number GIC 737638, in the Superior Court of the State of California, County of San
Diego.

. Long Beach Unified School District v. Commission on State Mandates Case Number

BS061159, in the Superior Court of the State of California, County of Los Angeles.

. San Diego Unified School District and San Juan Unified School District v. Commission

on State Mandates, et al, Case Number 00CS00810, in the Superior Court of the State
of California, County of Sacramento.

. State of California, Department of Finance v. Commission on State Mandates, Kern

Union High School District; San Diego Unified School District, County of Santa Clara,
Case Number 00CS00866, in the Superior Court of the State of California, County of
Sacramento.

City of El Monte et al. v. Commission on State Mandates, Petition for Review pending
in the Supreme Court [Case Number 3 Civil C025631, in the Appellate Court of
California, Third Appellate District. (Sacramento County No. 95CS02704)].

City of San Diego v. Commission on State Mandates, et al. Case Number GIC 751187,
in the Superior Court of the State of California, County of San Diego.

County of Los Angeles v. Commission on State Mandates, et al. Case Number
BS064497, in the Superior Court of the State of California, County of Los Angeles.

County of San Bernardino v. Commission on State Mandates, et al. Case Number, in
the Superior Court of the State of California, County of Los Angeles.

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code section

11126,

subdivision (e)(2):

Based on existing facts and circumstances, there is a specific matter which presents a
significant exposure to litigation against the Commission on State Mandates, its
members and/or staff (Gov. Code, § 11126, subd.(e)(2)(B)(i).)
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B. PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126, subdivision (a)

and 17526.

Discussion and action, if appropriate, on report from Personnel Sub-Committee.

V.REPORT FROM CLOSED EXECUTIVE SESSION

VI.PROPOSED CONSENT CALENDAR (action)

Note: If by 4:00 p.m. on Wednesday, October 25, 2000, there is no objection to any of the
following items marked with an asterisk(*), the Executive Director will include it on the
Proposed Consent Calendar that will be presented at the meeting. The Commission will
determine which items will remain on the Consent Calendar.

VII.INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

A. ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 3%

Item 4%

Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health
Services — 97-TC-05

County of Los Angeles, Claimant

Government Code Section 7576

Statutes of 1984, Chapter 1747, Statutes of 1985, Chapter 1274,

Statutes of 1996, Chapter 654

California Code of Regulations, Title 2, Division 9, Chapter 1

California Department of Mental Health Information Notice No: 86-29

School Site Councils and Brown Act Reform- CS M 4501

Kern Union High School District, San Diego Unified School District, and
County of Santa Clara, Co-Claimants

Education Code Section 35147

Government Code Section 54952

Statutes of 1993, Chapter 1138

Statutes of 1994, Chapter 239

B. ADOPTION OF PROPOSED AMENDMENTS TO PARAMETERS AND ‘

GUIDELINES

Item 5*

Open Meetings Act - 9 8-PGA-08
County of Los Angeles, Requester
Statutes of 1986, Chapter 641
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C. ADOPTION OF PROPOSED STATEWIDE COST ESTIMATES

Ttem 6%

Annual Parent Notification - Staff Development -~ 97- TC-24
Education Code Section 48980, subdivisions (c) and (h)
Statutes of 1997, Chapter 929

D. ADOPTION OF REGULATIONS PURSUANT TO GOVERNMENT CODE
SECTION 17257, SUBDIVISION (g).

Jtem 7*

Jtem 8%*

Adoption of Proposed Amendments to California Code of Regulations,
Title 2, Chapter 2.5, Amending Section 1188.4 of Chapter 2.5 of
Division 2, Title 2 of the California Code of Regulations - (AB 1679),
As Modified on September 28, 2000, After Close of Public Comment
Period.

Approval of Modifications to Proposed Amendments to California Code
of Regulations, Title 2, Chapter 2.5 - Applications for Findings of
Significant Financial Distress. Articles 1 and 6.5, Amending Sections
1181.2, 1181.3, 1186.5, 1186.51. 1186.52, and 1186.72; Renumbering
and Amending Sections 1186.6, 1186.61, and 1186.62; and Adding New
Sections 1186.6, 1186.61, and 1186.62, After Close of Public Comment
Period.

AFTERNOON SESSION: 1:00 P.M.

VIII. HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

The parties to the claims and witnesses will be sworn in en masse before consideration of Test
Claims, Incorrect Reduction Claims, and Proposed Statements of Demswn that are not
adopted on the consent calendar.

A. TEST CLAIMS

Jtem 9

Emergency Apportionments - 97-TC-14

Alameda County Office of Education, Claimant '

Education Code Sections 41320, 41320.1, 41320.2, 41320. 3, 41321,
41322, 41323, 41325, 41326, 41326.1, 41327, 41328

Statutes of 1981, Chapter 70; Statutes of 1987, Chapter 990;

Statutes of 1988, Chapters 1461 and 1462; Statutes of 1989, Chapter
1256; Statutes of 1990, Chapter 171; Statutes of 1991, Chapter 1213;
Statutes of 1993, Chapters 589 and 924; Statutes of 1994, Chapter 1004;
Statutes of 1995, Chapters 50 and 525 '

B. INCORRECT REDUCTION CLAIM

Jtem 10

Collective Bargaining - CSM 99-4425-1-04
West Valley-Mission Community College District, Claimant
" Statutes of 1975, Chapter 961
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C. PROPOSED STATEMENTS OF DECISION - TEST CLAIMS

Ttem 11%*

Item 12%*

Jtem 13*

Item 14*

Photographic Record of Evidence - 98-TC-07

City of Los Angeles, Claimant

Penal Code Section 1417.3

Statutes of 1985, Chapter 875; Statutes of 1986, Chapter 734;
Statutes of 1990, Chapter 382

Law Enforcement Racial and Cultural Diversity Training -97-TC-06
County of Los Angeles, Claimant '
Penal Code Section 13519.4

Statutes of 1992, Chapter 1267

Health Benefits for Survivors of Peace Officers and Firefighters
97-TC-25

City of Palos Verdes Estates, Claimant

Labor Code Section 4856, Subdivisions (a) and (b)

Statutes of 1996, Chapter 1120; Statutes of 1997, Chapter 193

Budget Process Financial Statements, and County Oversight - 97-TC-19
Alameda County Office of Education, Claimant

Education Code Sections 1241.5, 17150/17850, 33127, 33128, 33129,
33132, 35035, 42100, 42101, 42103, 42122, 42123, 42124, 42125, 42126,
42127, 42127.1, 42127.2, 42127.3, 42127 .4, 42127.5, 42127.6, 42127.9,
42128, 42129, 42130, 42131, 42133, 42140, 42141, 42142, and 42637
and Government Code Section 3540.2 ‘

Statutes of 1975, Chapter 125; Statutes of 1977, Chapter 36; Statutes of
1979, Chapters 221 and 282; Statutes of 1980, Chapter 1354; Statutes of
1981, Chapters' 100 and 1093; Statutes of 1984, Chapter 134; Statutes of
1985, Chapters 185 and 741; Statutes of 1986, Chapter 1150; Statutes of
1987, Chapters 917, 1025 and 1452; Statutes of 1988, Chapters 1461 and
1462; Statutes of 1989, Chapter 1256; Statutes of 1990, Chapter 525;
Statutes of 1991, Chapter 1213; Statutes of 1992, Chapter 323; Statutes of
1993, Chapters 237, 923 and 924, Statutes of 1994, Chapters 650 and
1002; Statutes of 1995, Chapter 525 and 530; Statutes of 1996, Chapters
227, 1071 and 1158

California Code of Regulations, Title 5, Sections 15440-15466
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Ttem 15% County Office Budget Process and Financial Statements - 97-TC-20
Alameda County Office of Education, Claimant
Education Code Sections 1040, 1240, 1240.2, 1620, 1621, 1622, 1623,
1624, 1625, 1626, 1628, 1630, 14050, 33127, 33128, 33129, 33132,
42120, 42129, and 42133
Statutes of 1975, Chapter 125; Statutes of 1977, Chapter 843, Statutes of
1979, Chapters 10 and 221, Statutes of 1983, Chapter 1276; Statutes of
1985, Chapter 741, Statutes of 1986, Chapter 1150; Statutes of 1987,
Chapters 917 and 1452; Statutes of 1988, Chapters 1461 and 1462;
Statutes of 1989, Chapter 1256; Statutes of 1990, Chapter 1372; Statutes
of 1991, Chapter 1213, Statutes of 1992, Chapter 323; Statutes of 1993,
Chapters 923 and 924, Statutes of 1994, Chapters 650 and 1002; Statutes
of 1995, Chapter 525
California Code of Regulations, Title 5, Sections 15467-15493

D. PROPOSED STATEMENTS OF DECISION: DISMISSAL OF WITHDRAWN TEST
CLAIM PROVISIONS

Ttem 16* Academic Assessments
' San Diego Unified School District, Claimant
Dismissal of Education Code Sections 60605 and 60607, Subdivisions
(b) - (e), Statutes of 1997, Chapter 828 (Severed from 97-TC-23)

Ttem 17* Budget Process Financial Statements, and County Oversight
Alameda County Office of Education, Claimant
Dismissal of California Department of Education Fiscal Management
Advisories 86-02, 86-03, 87-01, 88-01, 88-10, 92-03 and Management .
Advisories 92-06, 92-07, 92-08, 93-02, 94-01, 94-02, 94-07, 95-03, 95-04,
95-07, 96-08 (Severed from 97-TC-19)

Ttem 18% County Office Budget Process and Financial Statements
Alameda County Office of Education, Claimant
Dismissal of California Department of Education Fiscal Management
Advisories 86-02, 86-03, 87-01, 88-01, 88-10, 92-03 and Management
Advisories 92-06, 92-07, 92-08, 93-02, 94-01, 94-02, 94-07, 95-03, 95-04,
95-07, 96-08 (Severed from 97-TC-20)

E. PROPOSED STATEMENTS OF DECISION: DISMISSAL OF INCORRECT
REDUCTION CLAIM

Item 19% Incorrect Reduction Claim: Local Coastal Programs
City of Sand City, Claimant
Public Resources Code Section 30000 et seq.,
Statutes of 1976, Chapter 1330
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IX. COMMISSION ON STATE MANDATES ROLE IN LEGISLATIVE PROCESS

Ttem 20 Staff report (information and possible action)

X. EXECUTIVE DIRECTOR'S REPORT

Item 21 Workload, Legislation, Next Hearing, etc. (information)

XI.PUBLIC COMMENT

XII. ADJOURNMENT
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Hearing Date: October 26, 2000
f:\Mandates\1998\tc\98tc07\sod\soddraft

ITEM 11

PROPOSED STATEMENT OF DECISION
APPROVED TEST CLAIM

Penal Code Section 1417.3
Statutes of 1985, Chapter 875, Statutes of 1986, Chapter 734,
and Statutes of 1990, Chapter 382

~ Photographic Record of Evzdence

EXECUTIVE SUMMARY .

On September 28 2000, the Commission heard and approved thistest claim by a 5-1 vote.
Therefore, the-sole issue before the Commission is whether the Proposed Statement of
Decision accurately reflects the vote of the Commission.’

Background and Overview

The test clalm leglslatlon 1equ1res a photographlc recordof ev1dence a.nd in some instances a
certified chemlcal analyms of the exhlbrt for those exh (1ts fr a crnmnal trlal that pose a
security, storage, or safety problem or'if the exhrblt by its nature is toxic and poses a health
hazard. The ability to introduce evidence in a criminal trial stems from the due process '
requirements of the United States Constitution. In addition, the California Evidence Code
provides that all relevant evidence is admissible.

While, the Commission found that the test claim legislation did not impose unique

requirements upon local government, it did find that the program within which the test claim
legislation operates is the criminal justice system in the state. The prosecution of criminals in
California is a peculiarly governmental function administered by local agencies as a service to
the public like the provision of fire protection. Therefore, in accordance with the principles set
forth in Carmel Valley, the Commission finds the introduction of photographic records of
certain evidence, the provision of a written chemical analysis of evidence that poses a health
hazard, and the storage of such evidence by the party introducing it, “carries out the
governmental function of providing services to the public” and thereby constitutes a “program”
within the meaning of article XIII B, section 6 of the California Constitution.

The Commission found that the test claim legislation requires local law enforcement agencies
to: (1) provide a photographic record for evidence that poses a health, safety, security, or
storage problem; (2) provide a certified chemical analysis of evidence that pose a health
hazard;.and (3) store the evidence.

! Title 2, California Code of Regulations, section 1188.1, subdivision (g).
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Conclusion

Based on the foregoing, the Commission concludes that the test claim legislation does impose a
reimbursable state-mandated program upon law enforcement agencies within the meaning of
article XIII B, section 6 of the Cahforma Const1tut1on and Government Code section 17514 for
the following: ‘ o

s Activities reasonably necessary to provide(a photographlc record of evidence for
evidence that poses a security, safety, or storage problem as determined by the court.
(Pen. Code, § 1417.3, subd. (a).)

s Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

s The provision of a certified written chemical analysis of evidence that poses a health
hazard. (Pen. Code, § 1417. 3 subd (b) )

s The storage of evidence that poses a securlty safety, or storage problem as determmed
by the court. (Pen. Code, § 1417.3, subd. (a).) g

s The stor‘age of evidence that poses 'a”health haiard.‘ (Peh. Code, § 1417;!3,'subd. ®).)

" Staff Recommendation

Staff submits that the attached Proposed Statement of Decision accurately reﬂects the
Commission’s act1ons taken at the September 28 2000 hearmg regardmg the Photographzc ‘
Record of . Evzderzce Test Claim. Therefore staff recommends that the Commrssmn adopt the
attached Proposed Statement of Decmon
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' BEFORE THE
COMMISSION: ON STATE MANDATES
STATE OF CALIFORNIA

e

IN RE TEST CLAIM ON: - No. 98-TC-07

Penal Code Section 1417.3, as amended: by Photographic Record of Evidence
Statutes of 1985, Chapter 875, Statutes ced o
of 1986, Chapter 734, and Statutes-of 1990 ' ’ = ’
Chapter 382; . PROPOSED STATEMENT OF DECISION
: © o » . . | PURSUANT TO GOVERNMENT CODE
’ + ~|sSECTION 17500 ET SEQ.; TITLE 2,
. : CALIFORNIA CODE OF REGULATIONS,
Filed on October 23, 198 DIVISION 2, CHAPTER 2,5, ARTICLE 7.

By the Los Angeles Police Department, o
Claimant. » | (Prapdsed »on.Ocz‘ober 26, 2'000)». ,

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates’ (Cormmssmn) heard and'decidat ﬂus {ést claim on o
' September 28,-2000 during a regularly scheduled hearmg Pamela;’Stone Steve Johnsor,
Norman Leé, atid Allan Burdick appéared on the behalf of the cla" ant and Cedr1ck Zemms
appeared ‘ori ‘the behalf of the Départmént of Finance. - o

The law applicable to the Commission’s determination of a reimbursable state mandated
program is GoVvernment Code sect1on 17500 et seq., art1cle XHI B, section 6 of the Cahfouna
Constitution and related case law i R “

The Comrmssmn by a vote of 5 1 approved thJS test cla1m ‘

BACKGROUND AND FINDINGS
The test claim legislation requires a photographic record of e\;idence, and in some instances a_
certified chemical analysis of the exhibit, for those exhibits in a crithinal trial that pose a' o
security, storage, or safety problem; or if the exhibit, by its-natire; is toxic and poses a health
hazard. The ability to introduce evidence in a'criminal trial stems from the due process

requirements of the United States Constitution. In addition, the California Evidence Code
provides that all relevant evidence is adm1881ble

Claimant's Contentions

The claimant contends that the test claim legislation imposes a new program upon law
enforcement agencies. Specifically, the claimant submits that the test claim legislation requires
the introduction of a photographic record of evidence and, if necessary, chemical analysis of
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exhibits in a criminal trial that poses a health, security, storage, or safety problem. Moreover,
the claimant contends that the test claim legislation amended prior law, which had required the
court to keep all exhibits that were introduced in a criminal trial, to now require the party to
store those exhibits that pose a health, security, storage, or safety problem. Therefore, the
claimant concludes that the test claim legislation imposes reimbursable state-mandated activities
'upon law enforcement agencies.

Department of Finance’s Contentions

The Department of Finance (DOF) agrees with the claimant that the test claim legislation
imposes additional costs upon local agencies. However, DOF contends that the test claim
legislation does not impose unique activities upon local agencies as required under article

XIII B, section 6 of the California Constitution. It is DOF’s position that the test claim
legislation imposes the requirement to introdiice certain exhibits as a photographic record upen
all parties in a'criminal proceeding. Therefore, DOF concludes that the test claim legislation
does not 1mpose umque reunbursable state-maudated activities upon law enforcement agencies.

; Alternauvely, it is DOF S posmon that if the Commrssmn finds that the test claim legislation
imposes reimbursable state-mandated costs upon law enforcement agencies, any savings related
to agencies’ not having to comply with safety procedures for the transportation of toxic or
other hazardous exhibits to and from the couftroom should be offset.

Commission’s Fmdmgs

In order for a statute or executive order, which is'the 'siibject of ‘a téét claim, to impose a
reimbursable state mandated program, the language: (1) must impose a program upon local -
governmental ent1t1es (2) the program must be ew, thus constituting a “new program”, or it

e _an 1ncreased or “hlgher level of seryice” over the former required level of service;
and (3) the newly requrred program or increased level of service 1must impose costs mandated.
by the state

The Cahforma Supreme Court has defined a new program or. “hlgher level of serV1ce as a
program that carries out the governmental function of providing services to the public, or a-
law, which to unplement a state policy, Jmposes unique requirements on local agenc1es or
school districts that do not apply generally/ to'all residents'and entities in the state.> The court
in Carmel Valley Fire Protection Dist. v. State-of California stated, “only one of these findings
is necessary to trlgger rermbursement 3

To deterrmne 1f a requrred program is new or unposes a hlgher level of service, a comparison -
must be undertaken between the test claim legislation.and the legal requirements in effect
immediately before the enactment of the test'claim legislation.* To determine if the new

2 County of Los Angeles v. State of California (1987) 43 Cal,3d 46, 56.
3 Carmel Valley Fire Protection Dist. v. State of Califorriid (1987) 190 Cal.App.3d 521, 537

4 County of Los Angeles supra (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist., supra (1987) 190
Cal.App.3d 521, 537; Licia Mar Unified School stt v. Honig (1988) 44 Cal.3d 830, 835,
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program-or higher level of service imposes costs mandated by the state, a rev1ew of state and
federal statutes, regulations, and case law must be undertaken.’ '

Based on the foregoing, the Commission-addresses the following issues to detérmine if the test
claim legislation imposes reimbursable state-mandated activities upon law enforcement
agencies:

1. Does the-test claim leglslat1on carry out the governmental function of providing: services
to the pubhc or nnpose unique requirements upon Taw enforcement agencies and, thus,

constitute'a “program’ w1thln the meamng of ‘article X]I[ B sect1on 6 of the Cahforma
Constitition? - :

2. Does the test clarrn leglslatlon impose a new program or hlgher level of serv1ce upon
law enforcement agenmes within the meamng of art1c1e X]II B, section 6 of the
California Constitution and i impose “costs mandated by the state W1th1n the meamng of
Government Code section 175147 S

Issue 1

Does the test claim 1eg1slat1on carry, out the governmental functlon of prov1dmg
services to the pubhc or nnpose umque requirements upon law enforcement
agencies ‘and, thus, constltute a program” w1thm the meamng of artlcle XIII B,
section 6 of the California Constltunon‘? o

Does the Test Claim Leglslatlon Impose Unique Requuements Upon Law Enforcernent
Agencies? - |

The Departrent of - Fmance (DOF) contends that the testf clalrn 1eg1slatlonhdoes not impose
reimbursable costs upon-law enforcement agerncies because thé test ‘claim legislation-does not -
impose activities that are uniqueto local-gévernment as defined-in.County of Los Angeles.” The
Commission agrees that the test-claim legislation ‘does not impese unique requirements upon
local government. Penal Code section 1417.3 requires the introduction of'a photographic: -
record of evidence and, if necessary, a written chemical analysis of exhibits that pose a health,
security, storage, or safety problem. In.addition, the party introducing such evidence is now .
required to take possession and storeitheexhibit.. These requirements-apply to any party
wishing to introduce such evidence in a'criminaltrial. Therefore; the Commission finds that
the requirement to introduce a phetographic record of evidence; provide a written chemical
analysis of the evidence if necessary, and take possession and store evidence that poses a
\health, security, storage, or safety problem is not iu_nique‘_to local goyernment..

However, the analysis.of ‘whether the test claim legislation constitutes a new: program is not
over simply because the test claim activities are not unique to local government. As further
stated in County of Los Angeles, the definition of a “new program” or “higher level of service”
includes a program that carries out the governmental function of providing services to the
public.’ As stated by the court in Carmel Valley, “only one of these findings is necessary to

3 City of Sacramento v. State of California (1990) 50 Cal.3d 51, 76; Hayes v. Commission on State Mandates
(1692) 11 Cal.App.4th 1564, 15%4; Government Code sections 17513, 17556.

& County of Los Angeles, supra (1987:) 43 Cal.3d 46, 56.
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trigger reimbursement.”” Therefore, an analysis of whether the test claim legislation carries
out the governmental function of providing services to the public must be undertaken.

Does the Test Clamm Legislation Carry Qut the Govemrnental Function of Providing Services
to the Public? . .

ok

To determine whether the test claim legislation carries out the governmental function of

. proyiding services to the.public: it is.necessary to define the program within which the test
claim legislation operates. In Carmel Valley, the court was faced with the question of whether
the requirement. to provide safety;clothing-and equipment for firefighters represented a.
reimbursable state-mandated program In answering the question of whether the legislation
represented a “new program” or “higher level of service,” the court did not view the program
as simply the prov1sxon of safety equlpment to fu‘eﬁghters Rather the court v1ewed the
program as somethmg much broader - the prov131on of fire protect1on in the state

" The Carmel Valley court explamed

“Police and fire protection are two of the most essential and basic functions of
government. [Citation omltted] This classification is not weakened by the
State’s assertlon that there are pr1vate sector fire ﬁghters who are also subject to
the [test claim leglslatlon] . We have no d1fﬁcu1ty in conciudlng as a matter
of Jud101al notice that'the overwhelmzng number of ﬁre ﬁghters discharge a”
classical governmental function.”® (Empha31s added.)

The Commission finds that the program within Wthh the test’ c1a1m 1eg1slat1on operates is the
criminal justice system in the state. The prosecution of criminals in California is a pecuharly '
governmental function administered by local agencies-as a-service-to: the public like-the -
provision of fire protection. The:Cominission further finds that tinder the test claim legislation
the overwhelming rumber of hazardoiis exhibits would be maintained and intréduced by local
law enforcement agencies.. Theserexhibits-could include drugs; weapons, or any other
hazardous instrumentality of-the.crime.Therefore, in accordance with'the principles set forth
in Carmel Valley, the Commission finds the intrdduction of photographic records of evidence
that pose a health; security, storage;:or safety problem; the provision of a:written chemical
analysis of evidence that poses-a. health-hazard, and the storage of such:evidence by:the party
introducing it, “carries out the governmental function of providing services:to the public” and -
thereby constitutes a: program” wrthm the meamng of article )CIII B, section 6 of the

California Constitution.*° SR : ft

However, the inquiry must e"ohtihne to determinje if these activities are new or iinpos’e a higher
level of service and if so; if there are costs mandated by the state. These issues are discussed
below:. - . , C oy ' :

" Carmel Valley Fire Protection Dist., supra (1987);'1»90‘Ca1.App.3d 521,537

8 bid.

? Ibid.

' Long Beach Unified School Dist. v. State of California (1990) 225 ~Cal.App.3d 155, 1’72.
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Issue 2

Does the test claim legislation impose a new program or higher level of service -
upon law enforcement agencies, within the meaning of article XIII B, section 6 -
of the Cal1forma Constitution and impose costs mandated by the state, within the
meaning of Government Code section 175147

section 6 of the California Constitution; ‘the newly required activities must be state mandated t
To determine if'a féquired program is new of-iriposes a higher level of service, a comparlson
must be undertaken between the test claim législation ‘and the' legal requ1rements in effect
immediately before the enactment of the test elalm leglslatlon

Prior Law =~ | |
The Sixth Amendment to the Umted States Const1tutlon prov1des

* “In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial‘'jury of the State and district wherein the crime shall
have been committed; :;.-.»and to be informed ofithe nature and cause of the-
accusation; to be confronted with witnesses against him; to have compulsory
process' for-obtaining witnesses in his-favor, and to have the:Assistance of
Counsel for His defence. " ; R A T

From these due process rights-stems the requirement for.the prosecution to produce evidence:
of an individual’s: guilt. . Evidence Code section 140 definies “evidence” as “Testimony,
writings,. material: objects; or other things presented to the senses thatiare offered.to prove the

existence or monexistence of a fact.” EVldenee Code section: 350 prov1des that only relevant
evidence is admissible. B I :

Before the enactment of the test elann leglslatlon the prosecutlon was ablé to 1ntroduce .
evidence at crnmnal trlals mcludmg ev1denee tomc by its natu e, Prior law prov1d"d that a11 N
exhibits mtroduced or filed i m any crlrmnal aetlon 5 "a11 be _retamed by the eotirt clerk unt11 fmal

deterrmnatlon of the act1on AlS( PIrOC '

,,,,,

41

necessary, and the return of exhibits to the parties that pose a secuuty, st; age or safety
problem or.those exhibits:that, by the1r nature, pose a health hazard."

" Lucia Mar Unified School Dist., supra 44 Cal.3d 830, 835.

2 County-of Los Angeles, supra (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist., supra (1987) 190
Cal.App.3d 521, 537; Lucza Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

13 The Bill of Rights, the first ten amendments to the United States Constitution, was ratified on
December 15, 1791.

"4 Statues of 1953, Chapter 51 originally added former Evidence Code section 1417.
> Former Evidence Code sections 1418.6 and 1418, '
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Current Iaw: The Test Claim Legislation |

Pehal Code section 1417.3 provides:

“(a) At any time prior to the final detérmination of the Action of proceeding,
exhibits offered by the state or defenddnt shall be réturned to the party offering
them by order of the court when an exhibit poseés a security, storage, or safety’ "
problem, .as recommended by the clerk of the court. If-an exhibit by its nature
is severable, the court shall order the-clerk to retain a portion of the exhibit not
exceeding three pounds by weight or one-cubic foot by. volume and shall order
the return of the balance of the exhibit to the district attorney. - The clerk, upon. .

- court order, shall substitute a full and.complete photographic record of any -
exhibit or part of any exhibit returned to the state under this section. The party ‘
to whom the exhibit is being returned shall prov1de the photographic record. '

“(bj Exhibits toxic by their nature that pose 3 healih hazard to humans shall be
introduced to the court:in the form .of a‘photographic record and a written:
chemical analysis certified by a.competent authority. -Where the court finds that
good cause exists to,depart from this procedure; toxic exhibits may be brought:
into the courtroom and. introduced. ;However, following introduction of the: - -
exhibit, the person-or: persons previously in possession:of the exhibit shall take
responsibility for it and the court shall not be required to store the exhibit.”

As stated:above, prior law-did not require:parties introducirig:exhibits that-pose-a security,-
storage, or safety:problem or.those exhibits that, by their nature; pose-a health hazard:to
provide a photographic record-of-evidence. Prior.law-did not require the introduction-of a: -
certified chemical analysis of exhibits:that-pose-a health hazard. Nor did prior law require the
party in possession of this type of evidence to assume the responsibility for storage.: These
activities were added by the test claim legislation and imposed upon any party wishing to.
introduce such ev1dence ina c:umna roceedmg As'dlscussed above, the act1v1tles 1equ1red
by the tesf clalm leglslatlon carry out the govemmentaljfunctlon of prov1d1ng serv1ces to the
pubhc :

ev1dence that poseva he'l_‘th h': _ nd‘.(3) ore th_/ ev1dence

DOF has concluded “section 1417.3 of the Penal Code 'may result in addltlonal costs to local
entities.”'® However, it is DOF’s position that if the Commission finds that the test claim
legislation imposes mandated costs upon law enforcement agencies any claims must be offset
by any local operational savings in accordance with Government Code section 17556
subdivision (). Government Code section. 17756 subd1v181on (e) prov1des

'$ However, DOF contends that the test claim activities are not unique to local government and therefore are not
reimbursable. The Commission addressed this argument under Issue 1 and concluded that the test claim activities
carry out the governmental function of providing services to the public.

102



“The commission shall not find costs mandated by the state . . . in any claim
" submitted by a local agency or school district, if, after a hearing, the
commission finds that:

.................................................................................................

“(e) The statute . . . provides for offsetting savings to local agencies or school
districts which result in no net costs to the local agencies or school
districts. . . .”

The Commission disagrees with DOF’s characterization of section 17556, subdivision (e) and
that subdivision (e), is inapplicable to the present test claim. The Commission finds that there
is no evidence that the test claim legislation has provided offsetting savings to local law
enforcement agencies that result in no net costs.

Therefore, the Commission finds that the test claim legislation has imposed a new program or
higher level of service upon law enforcement agencies with the meaning of article XIII B,
section 6 of the California Constitution, Furthermore, the Commission finds that this new
program constitutes costs mandated by the state within the meaning of Government Code
section 17514. :

CONCLUSION

Based on the foregoing, the Commission concludes that the test claim legislation does impose a
reimbursable state-mandated program upon law enforcement agencies within the meaning of
article XIII B, section 6 of the California Constitution and Government Code section 17514 for
the following:

o Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a security, safety, or storage problem as determined by the court.
(Pen. Code, § 1417.3, subd. (a).)

- o Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

o The provision of a certified written chemical analysis of evidence that poses a health
hazard. (Pen. Code, § 1417.3, subd. (b).)

o The storage of evidence that poses a security, safety, or storage problem as determined
by the court. (Pen. Code, § 1417.3, subd. (a).)

o The storage of evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)
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discussion as necessary and appropriate upon pending
litigation listed on the published notice and agenda and
Government Code Section 11126, subdivision A, and 17527
to confer on personnel ﬁatters listed on the published
notice and agenda.

We will go back to our regular calendar now.
Paula.

MS. HIGASHI: We'd like to start with the
proposed consent calendar, and that consists of items 3,
6, 7, 8, 11, 12, 13, 14, 15, 16, 17, 18, and 18.

CHAIRPERSON PORINI: All right. Any questions
or comments on any of the items on the consent calendar?

MR. BELTRAMI: Move adoption, Madame Chair.

CHAIRPERSON PORINI: I have a motion.

MS. HALSEY: Second.

CHAIRPERSON PORINI: And a second. All those in
favor indicate with aye.

MULTIPLE SPEAKERS: Aye.

CHAIRPERSON PORINT: Opposed? Abstain?

Motion carries.

That takes us to our next item, one of the
nonconsent calendar items.

MS. HIGASHI: Yes. And let me just explain that
Items 4, 5, and 10 are postponed.

CHAIRPERSON PORINI: All right. Before we get
going, I need to leave the room for a few minutes, so I
am going to turn the gavel over to our vice-chair,

Mr. Sherwood.
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MINUTES
COMMISSION ON STATE MANDATES

State Capitol, Room 126
Sacramento, California

October 26, 2000
9:30 A.M. - PUBLIC SESSION

Present: Chairperson Annette Porini
Representative of the Director of the Department of Finance
Member William Sherwood
Representative of the State Treasurer
Member Heather Halsey
Representative of the Director of the Office of Planning and Research
Member Bruce Robeck
Representative of the State Controller
Member Albert Beltrami
Public Member
Member Joann Steinmeier
School Board Member
Member John Lazar
City Council Member

CALL TO ORDER AND ROLL CALL
Chairperson Porini called the meeting to order at 9:38 a.m.

APPROVAL OF MINUTES
Ttem 1 September 28, 2000

Member Robeck noted that the proposed minutes incorrectly reported that he suggested a

particular methodology regarding the Photographic Record of Evidence test claim. He
requested a correction.

On the same test claim, Member Halsey stated that, contrary to the transcripts, she had voted
113 NO” .

With those two corrections, Member Steinmeier moved for adoption of the minutes. With a
second by Member Sherwood, the minutes were unanimously adopted.

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE7

TEST CLAIM

Item 2 Animal Adoption - 98-TC-11
County of Los Angeles, City of Lindsay, Southeast Area Animal
Control Authority, and Counties of Fresno and Tulare, Co-Claimants
Civil Code Sections 1815, 1816,1834, 1834.4, 1845—1847, 2080
Food and Agriculture Code Sections 17005, 17006, 31108, 31752,
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31752.5, 31753, 31754, 32001, 32003

Penal Code Sections 597.1 and 599d

Statutes of 1998, Chapter 752

Amended to add: Business and Professions Code Section 4855
Statutes of 1978, Chapter 1314

California Code of Regulations, Title 16, Section 2031 (renumbered
Section 2032.3 on May 25, 2000)

Jim Apps explained that the Department of Finance’s expert witness, Ms. Bryant, had been in
a car accident the evening before and was therefore unable to attend today’s hearing. Because
of the critical nature of her testimony, he requested a continuance to the November
Commission hearing.

Leonard Kaye noted that the witnesses present were assembled from around the state at great
expense. Though the circumstances were unfortunate, he requested the Commission go
forward with the hearing.

In response to Member Steinmeier, Mr. Apps replied that Ms. Bryant would be available for
the November hearing. Member Beltrami asked if it would be possible to hear the witnesses.
today and then continue the item for Ms. Bryant’s testimony. Member Steinmeier agreed.

Meg Halloran, Deputy Attorney General representing the DOF, asked if Ms. Bryant’s
additional comments could be read into the record if the hearing was to go forward.

Ms. Higashi noted that, in the past, the Commission had received testimony and deferred
voting until a subsequent hearing where copies of the transcript were made available to all
parties. She noted that this practice was common during the Special Education proceedings
and could be employed here. |

The Chair recognized that many witnesses had come long distances for today’s hearing, but she
noted her concern that, if the witnesses were heard today and the hearing was continued, both
sides might be disadvantaged.

Member Steinmeier moved to hear the item, then to keep the record open for the Commission
to make its decision at the November hearing. The motion carried 5-2, with Members
Sherwood and Porini voting “No.” Ms. Halloran asked for clarification of whether the motion
allowed for Ms. Bryant to make oral testimony. The members discussed the issue and replied
that the record would be left open for written comments only, but that Ms. Bryant’s written
testimony today could be read into the record.

Camille Shelton, Staff Counsel, introduced this item. She noted that staff recommended the
Commission find a partial reimbursable state mandated program. Ms. Shelton added that a
couple of procedural documents that were inadvertently omitted from the administrative record
had been given to the members and parties and the record was now complete. Three late
filings had also been distributed.

The parties were represented as follows: Leonard Kaye, Dennis Davis, and Bob Ballenger,
with the County of Los Angeles; Pat Claerbout, with the Southeast Area Animal Control
Authority; Pamela Stone, on behalf of the County of Tulare; Ramon Figueroa, with the City of
Lindsay; Allan Burdick, on behalf of the County of Tulare and the City of Lindsay; Jim Apps
and Meg Halloran, Attorney General, with the Department of Finance.
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Ms. Higashi swore in the witnesses.

Mr. Kaye noted his agreement with staff’s analysis and conclusion. He argued that the prior
law required provision of a “care and comfort” standard, whereas SB 1785 imposed a new
state standard including care and treatment. Mr. Kaye requested insertion of treatment into
staff’s language (page 35, last bullet) to read, “Providing prompt and necessary veterinary care
and treatment for abandoned animals other than cats and dogs,” and to add a new bullet
reading, “Providing nonemergency treatment for cats and dogs.”

Mr. Ballenger concurred that the duties listed in staff’s analysis are reimbursable, but
requested addition of the duty to provide treatment for impounded dogs and cats. He disagreed
with staff’s assertion that this duty was preexisting. Mr. Ballenger argued that the duty to
provide treatment to save an animal’s life, at least for its extended holding period, is new and
therefore reimbursable.

Dr. Davis explained that the prior 72-hour care and comfort standard has been replaced with a
continuing treatment standard, designed to stabilize the animal over a longer period of time.
He added that communicable diseases were not routinely treated under prior law, but are now.
Dr. Davis submitted that the Hayden bill, SB 1785, requires shelters treat the animal, in
addition to keeping them clean and comfortable.

Ms. Claerbout explained that many professionals in her field were in agreement with the goals
of SB 1785, but realistically knew the new mandated provisions would drastically increase the
cost of providing animal control care in shelters throughout the state. She noted that this
dramatic cost increase was the basis of opposition to the bill. Ms. Claerbout commended

Ms. Shelton’s analysis, but disagreed with the one staff finding regarding the duty to provide
medical treatment for dogs and cats. She argued that prior law only required care and
emergency treatment to relieve pain and suffering, but the Hayden bill, along with Penal Code
section 597.1, created a higher level of service to provide ongoing medical treatment for every
animal while it is impounded.

Ms. Stone agreed with the other co-claimants that the issue of treatment costs of animals
constitutes a reimbursable activity. Further, Ms. Stone disagreed with staff that owner-
relinquished animals do not impose a reimbursable state mandated activity on public pounds
and shelters. She argued that relinquished animals should be considered as abandoned property
and should therefore be covered within the reimbursable activities of this claim. Ms. Stone
submitted that not accepting owner relinquished animals, or charging those owners a fee,
highly discourages relinquishment and results in abandonment.

Lt. Figueroa outlined the cost increases experienced by Lindsay Animal Control, which he
attributed to SB 1785. He argued that the following areas should be found reimbursable: the
expanded holding periods impose a higher level of service, the mandated cat assessment is a
costly new program and imposes a higher level of service regarding veterinary service, the
‘no-treatable animal shall be euthanized’ clause of SB 1785 removes discretionary judgment,
and SB 1785 applies to private shelters only if they choose to accept an animal, but public
shelters do not have that option.

Mr. Burdick reminded the Commission that it found the requirement for local agencies to

retain stray cats for three days to be a reimbursable activity in 1981 (Statutes of 1980, Chapter
1060).
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Ms. Halloran noted that Ms. Bryant had planned to address some of the issues raised by the
witnesses today. She noted that Ms. Bryant’s written comments might touch on those issues,
but requested the transcript as soon as possible to provide Ms. Bryant with the information
necessary for her rebuttal.

Ms. Halloran cited the County of Los Angeles case and submitted that reimbursement is -
constitutionally prohibited because this mandate is not peculiar to local governmental agencies;
rather, it is a law of general application that also applies to private shelters. She disagreed
with staff’s finding that, since private shelters are not required to accept an animal, then the
mandate applies only to local government. In that case, Ms. Halloran argued that, with only
minor exceptions, this test claim legislation is applicable to all abandoned animals in this
statute whether sheltered publicly or privately. Ms. Halloran contended that the legislative
intent is explicit that the mandate applies to both public and private shelters (Exhibit A, page
163). Ms. Halloran argued that, once a private shelter accepts an animal, the mandate applies.
She noted that staff’s final analysis agreed with that point. Ms. Halloran noted that Civil Code
section 1816, subsection (a), requires private shelters to take in animals if they are able to do
so. She warned the Commission that a finding that the mandate is limited to public shelters
could conceivably create a policy disaster by exempting private shelters from any of the
mandates in this legislation. Ms. Halloran contended that Government Code section 17556, in
subdivisions (d) and (e), and Connell v. Superior Court, prohibit the Commission from finding
a reimbursable state mandate because the legislation authorizes local governments to impose
fees to offset their costs.

Kate Neiswender of Senator Tom Hayden’s staff read Ms. Bryant’s comments into the record.
Ms. Bryant argued that shelters already had the duty to provide necessary and prompt
veterinary care and noted their reciprocal right to collect their reasonable expenses from the
owner. Ms. Bryant’s letter addressed the provisions associated with private individuals and
then the provisions dealing specifically with shelters. She said that her investigation showed
that private agencies account for much of the sheltering and argued that many types of private
shelters are legally obligated to take in strays and to follow the mandated requirements. She
agreed that private agencies have discretion over which owner-relinquished pets to accept, but
argued that public shelters are not legally required to take owner-relinquished pets at all. Ms.
Bryant contended that private shelters do not pick and choose among stray animals for
marketability. She contended that the test claimants and affected entities do not realize that the
requirements in the test claim legislation were in preexisting law. She argued that this
misunderstanding was probably because the legal obligations were scattered in different codes.
Ms. Bryant explained that Chapter 752 is the reiteration of the preexisting requirements so the
shelter manager can more easily access them. She argued that the test claim legislation did not
raise the standard of veterinary care. Ms. Bryant submitted that the legislation would pay for
itself because of the double effect of saving the costs of killing and disposal and bringing in
income from fees and fines. She contended that, given that double effect, it only takes a small
percentage drop in killing for the legislation to pay for itself.

Ms. Bryant argued that most public shelters are not operating efficiently. She contended that
one reason was because public shelters that reduce killings and experience cost savings would
just get its budget cut accordingly. She added that another reason was due to the lack of
informed oversight by a state agency or local government. Ms. Bryant submitted that the
public cannot serve as a corrective mechanism because they would not know the animal they
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were looking for had been killed. She contended that, since there was no legal or financial

pressure to operate efficiently to save money, legislation was the only available mechanism to
deal with this problem of inefficiency and resultant costs.

Ms. Neiswender noted that there might be minor differences between the draft of Ms. Bryant’s
letter and the copy of the letter distributed by the Department of Finance because she received
her copy by e-mail the day before and understood that Ms. Bryant had made some other
changes.

Member Steinmeier asked staff if this law is a general application law or if it only affects local
government. Ms. Shelton replied that existing law requires private shelters to take charge of

these animals if they are able to, which leaves them some discretion that local agencies do not
have.

Member Beltrami asked if Los Angeles County’s shelter impound rates had fallen since this
law was passed. Mr. Ballenger replied that impound rates for dogs has risen since the
legislation was enacted. Member Beltrami noted that result was not consistent with

Ms. Bryant’s comments. Mr. Kaye added that a late filing submitted by the City of Berkeley
stated that their costs have increased. He further contended that, after 450 letters were sent out
to ascertain the results of the Hayden Bill, only one response of 12 received alleged that it
lowered the kill rate, increased the adoption rate, and saved money. The Chair noted the
disadvantage of not having the witness to testify.

Member Beltrami asked if the County of Los Angeles had raised fees since the legislation was
passed. Mr. Ballenger replied that they had not yet been raised. Mr. Kaye added that he
thought the City of Los Angeles had raised the dog-licensing fee. Member Beltrami asked if
they have had to add space because of this legislation. Mr. Kaye stated his belief that they

had. Member Beltrami asked if fees normally fund capital improvements. Mr. Kaye was not
sure.

Ms. Halloran replied that, in Connell v. Superior Court, the court ruled that the authority to
levy fees, whether exercised or not, prohibits the costs from being deemed state mandated.

Mr. Apps added that the Commission had found before, regarding business fees, that the
ability to raise fees, even if not exercised, precluded reimbursement. Mr. Kaye argued that, in
the SIDS case, the second appellate court found that, unless the county could realistically
recover its costs from the fee authority, even if explicitly provided, it is unrealistic and the
county cannot use it. Ms. Stone agreed with Mr. Kaye and submitted that they cannot increase
their fees more than what the public is willing to pay.

Ms. Shelton agreed with the Connell case, and noted that staff found the fee authority is
sufficient to cover the costs when the animal is redeemed or relinquished by the owner or is
adopted. She noted that there are no statutes providing fee authority for those animals that are
euthanized. Member Robeck asked what fee is charged for picking up a stray and abandoned
animal. Ms. Shelton replied that there is nothing required by statute, and assumed it was left
to the discretion of the local agency. Member Robeck noted that there was no party to charge
a fee to. Ms. Halloran, citing Connell, argued that the issue was that local agencies have the
authority to raise fees that could offset the costs, whether or not they chose to.

Ms. Shelton noted that staff’s analysis provides a list of other statutes, preexisting law, which
staff recommended identification of in Parameters and Guidelines, if approved, as offsets. She
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noted that these statues give fee authority, but that there are conditions placed on that
authority.

Member Robeck asked staff and then witnesses to comment on the how the holding
requirements in SB 1785 are different than prior law. He referred specifically to the three-day
period and when that commences and ends versus a four-day period after picking up a stray.
Secondly, Member Robeck asked if the real standard is six days unless certain additional
expenses are incurred or whether the standard is four days as recommended by staff.

Ms. Shelton replied that the prior law required impounded dogs and cats to be held for three -
days, which was measured from the day of capture. The test claim legislation required
impounded dogs and cats to be held for six business days. Staff found that, at the discretion of
the local agency, they could reduce it to four days if they comply with two conditions—to
make the animal available for owner redemption one weekday evening or to make an
appointment with the owner to look at the impounded animals. Ms. Shelton explained staff’s
position that the six-business-day period was discretionary because agencies had the option to
reduce it to four days. Staff therefore recommended a four-day required holding period and
reimbursement for complying with the additional activities to reduce the holding time.

Ms. Shelton submitted that the difference in increased holding period would be measured by
calculating the difference between three days from the day of capture and the four business
days from the day after impoundment. She added that those are the express provisions in the
statute. -

Member Robeck commented that the six day holding period, opening on weekend or evening
hours, or opening hours beyond normal business hours, represents different options, but not a
series of mandated choices. Ms. Shelton noted that that position differed from staff’s, but
nothing prevented the Commission from going in that direction.

Mr. Kaye agreed with Member Robeck’s interpretation, but noted that he did not protest
vehemently because he believed most animal shelters would qualify under staff’s interpretation.
Lt. Figueroa explained that his shelter initially tried to comply with the additional activities,
but due to the hardship and cost factors it now holds animals for six days.

Member Sherwood agreed with staff’s position on the holding periods. He questioned the legal
obligations of private shelters, whether all private shelters had to take in stray animals and
whether those that do so have made an optional decision to become nonprofit and therefore are
under the law of this statute.

Ms. Halloran replied that some private shelters, due to contracts or other provisions, are
required to take in strays. She repeated her argument that the subject mandates are not
exclusive to local government agencies because privates are obligated to comply with the same
mandates once they take in the animal. Member Sherwood replied that public sectors do not
have an option to get out from underneath the statute. Ms. Halloran said she believed that
there are certain circumstances where even public shelters are not required to take in animals.
Mr. Kaye replied that cities and counties can contract their duties, but cannot get out of it. He
contrasted that option with the option available to private nonprofits, which have the ability to
change the scope of their services. Ms. Halloran argued that those provisions only apply to
strays.

Member Robeck noted the SB 1785 discussion and subsequent legislative debate. He
commented that many of the local private shelters, both profit and nonprofit, notified their city
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clients that they were getting out of the business of taking nonadoptable animals. He added
that the City of San Francisco continues to euthanize animals, but noted that the nonprofit
could refuse to do so. He concluded that it is a fact that private shelters do have the right to
refuse to take nonadoptable animals and that they have rescinded and aggregated their
contracts, which has created a huge crisis.

Ms. Halloran argued that, once a private shelter takes in any animals, these mandates apply,
and that universal application prohibits reimbursement. Mr. Kaye argued that, unlike local
government, private shelters do not have to be in the business. He submitted that local
governments have the sole and exclusive jurisdiction in regard to animal care and control in
this state. Mr. Kaye agreed with Member Robeck’s comments. Member Beltrami also
agreed, and noted that his daughter works for a community facility, which has given such
notice to the City. He said that it is creating problems in that city and that the private side
does have flexibility that the public side does not have.

Member Steinmeier asked Mr. Ballenger if adoptions and redemptions have risen.

Mr. Ballenger said yes, because they had lowered fees. Member Steinmeier noted that the
animals were also being held longer. She recognized that there had been at least some net
effect that was intended by the law. Member Steinmeier asked if they needed less space. Mr.
Ballenger said that his agency had reduced the number of animals euthanized and that cat
impounds have dropped steadily for four years but dog impounds have risen steadily.

[A brief recess was taken.]

Chairperson Porini called for public comment, and cautioned the witnesses to comment only on
the issues before the Commission.

Richard Ward, Administrative Director for the State Humane Association of California

Mr. Ward submitted that private shelters have choices to not contract, to not accept animals, or
to become no-kill shelters. He noted that, although euthanasias are decreasing and adoptions
are increasing, the population of the state, and subsequent number of pet owners, is also
increasing so the problems are still growing and the shelters need more space. Mr. Ward
contended that it is unreasonable to enact legislation to increase service levels without
providing the necessary funding to ensure total compliance and success. He argued that those
costs couldn’t be recouped by increasing fees because that simply increases the number of
animals that are not redeemed.

Dolores Keyes, General Manager of Coastal Animal Services Authority, Orange County

Ms. Keyes’ agency does not accept relinquished animals, but accepts stray and abandoned
animals. She testified that, since the Hayden bill was passed, her shelter’s medical bills have
increased by 22 percent from fiscal year 1998-99 to 1999-00. In the first quarter of the current
fiscal year, they have spent 50 percent of last year’s spending, with nearly the same number of
animals. She submitted that participating veterinarians have complained of being overwhelmed
and overloaded. Ms. Keyes argued that the legislation has created a fiscal impact that includes
higher vet costs, higher staffing costs, and new in-house services.
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Greg Foss, Animal Control Director, County of Mendocino

Mr. Foss asked the Commission to consider the possibility that the fees collected, such as dog-
license fees, may already be absorbed in the county, city, or humane society’s budget for other
purposes.

Lois Newman, Founder and President of the Cat and Dog Rescue Association of California

Ms. Newman submitted that there are more private shelters than public shelters in California.
She noted that, if their mission statements say they take in strays as well as owner-surrenders,
they legally must do so unless they are out of space. Ms. Newman submitted that private
shelters equal the pubic shelters and must follow the Chapter 752 statutes and therefore the
reimbursement does not apply. Ms. Newman also argued that record keeping was required by
law before Chapter 752 was enacted and before 1973 and should not be a state mandate. She
further submitted that public shelters are failing to use statutory authority to apply the cost of
treatment and general care of animals in their shelter. If the fees do not offset the cost, she
submitted that such fiscal irresponsibility should not be reimbursed. Ms. Newman added that
no law requires a shelter to take in owner-surrendered animals and therefore required the
Commission to find that Chapter 752 does not constitute a state mandate.

Patricia Wilcox, California Animal Control Directors Association, County of Sacramento

Ms. Wilcox submitted that, due to the new law, animals that were previously cared for and
comforted are now provided with veterinary care at significantly higher costs. She alleged that
it is not reasonable to recover these costs with dog license fees and that people are not willing
to pay more.

Kate Neiswender, Senator Tom Hayden’s Office

Ms. Neiswender argued that this measure was designed to increase adoptions and reduce
killings. She submitted that this law has to be viewed as a whole because, even if longer
holding periods cost money, if all pieces are implemented there is a net effect of no new costs.
Ms. Neiswender argued that some shelters are being fiscally irresponsible. She noted that
some shelters provide gratis euthanasias, some fail to scan for microchips and therefore lose
possible impound recovery fees, some fail to use unclaimed spay/neuter deposits for
community outreach on spay and neuter issues, and others refuse to release animals to rescue
organizations. Ms. Neiswender contended that the law only works if all pieces are
implemented, but the test claimants have not fully implemented the law. She submitted that the
claim is invalid for that reason alone and asked the Commission to deny it.

Dr. Dena Mangiamele, Director of the San Diego County Department of Animal Control

Dr. Mangiamele argued that, despite the number of private shelters, they do not impound
nearly as many animals as public shelters. She noted that the reasons many owner-relinquished
animals are signed over for euthanasia, or animals not turned over to rescues, are because of
serious behavior or health problems. Dr. Mangiamele agreed with staff’s recommendations.
However, she asked the Commission to adopt the alternative staff recommendation in footnote
42 and to reimburse local agencies for the increased costs to care for and maintain impounded
animals and provide veterinary treatment of impounded animals other than injured cats and
dogs for those animals ultimately attempted and released to a new owner or nonprofit adoption
organization because adoption fees cannot realistically cover those costs. She also requested
the Commission recognize Food and Agriculture section 31754 relating to owner-relinquished
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animals. It imposes a reimbursable state-mandated duty because public shelters cannot turn
those animals away and cannot charge fees to cover the subsequent costs without amounting to
a prohibitive level that would instead promote animal neglect and abandonment.

Dr. Mangiamele asked the Commission to give equal privileges to those testifying today as to
those given to Ms. Bryant, who will have the opportunity to review testimony before
developing a response.

John Humphrey, San Diego Animal Control

In addition to Dr. Mangiamele’s comments, Mr. Humphrey asked the Commission: 1) to
amend staff’s final bulleted recommendation to insert the word “injured” when describing the
class of cats and dogs for which veterinary care is not reimbursable; 2) to find reimbursement
for local agencies providing care and treatment during the required 14-day holding period for
animals lawfully seized pursuant to Penal Code section 597.1, subdivision (f) or (g), in cases
where permitted charges are not paid by the owner or ordered by a court; and, 3) to find
reimbursement for post seizure hearings required by Penal Code section 597.1, subdivision (f),
in cases where the seizure was justified and for the preseizure hearings required by Penal Code
section 597.1, subdivision (g), even in cases where an owner redeems an animal lawfully
impounded under this section and/or is convicted of violation. The cost recovery provisions of
subdivision (h) and (d) extend only to costs of seizure and care of the animals, or for costs
incurred in housing, care, feeding, and treatment of the seized or impounded animal.

Virginia Handley, The Fund for Animals

Ms. Handley submitted that, in her survey regarding this legislation, she found that euthanasia
has increased and adoptions have decreased. She argued that the reason is because shelters run
out of space and must kill adoptable animals to comply with the holding requirements for other
animals that are less adoptable. Ms. Handley further argued that it was counter-productive to
turn away owner-relinquished animals because otherwise the animals are abandoned and then
must be held for days as strays, without opportunity for adoption. Ms. Handley submitted that
rescue groups or humane societies would not take in stray animals without a contract.

Mike Ross, Animal Services Director for Contra Costa County

Mr. Ross agreed with the comments of the City of Los Angeles and Counties of Los Angeles
and San Diego in support of staff’s recommendations in general, though he requested a finding
of reimbursement for veterinary expense. Mr. Ross argued that increasing fees to cover those
costs would decrease redemptions and licensing.

Teri Barnato, Association of Veterinarians for Animal Rights

Ms. Barnato argued that shelters should look at better ways to reduce the amount of money
they are sending to veterinarians outside of their own shelter and bring the care inside.

Howard Davies, Assistant Sheriff, Mariposa County

Mr. Davies said his county is attempting to build its own facility. He argued that, to comply
with the bill, his true costs would increase from $87,000 a year, which covered impound costs
under the old contract and two animal control officers, to approximately $145,000 a year, and
they will have to increase staffing to man the new facility. Mr. Davies added that a four-day

hold can actually end up being as many as seven days, depending on the day. the animal is
impounded and the shelter’s schedule.
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Hearing no further questions from the Members, the Chair closed the item and noted that it
would be brought back for vote only at the Commission’s next hearing. Chairperson Porini
thanked the witnesses.

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526.

A. PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as '
necessary and appropriate, upon the following matters pursuant to Government Code section

11126,

L

10.

subdivision (e)(1):

County of San Bernardino v. State of California, et al., Case Number SCV52190, in
the Superior Court of the State of California, County of Los Angeles.

County of Sonoma v. Commission on State Mandates, et al., Case Number A089524, in
the Appellate Court of California, First Appellate District, Division 1.

. San Diego Unified School District v. Commission on State Mandates, et al., Case

Number GIC 737638, in the Superior Court of the State of California, County of San
Diego.

. Long Beach Unified School District v. Commission on State Mandates, Case Number

BS061159, in the Superior Court of the State of California, County of Los Angeles.

San Diego Unified School District and San Juan Unified School District v. Commission
on State Mandates, et al, Case Number 00CS00810, in the Superior Court of the State
of California, County of Sacramento.

. State of California, Department of Finance v. Commission on State Mandates, Kern

Union High School District; San Diego Unified School District, County of Santa Clara,
Case Number 00CS00866, in the Superior Court of the State of California, County of
Sacramento.

City of El Monte et al. v. Commission on State Mandates, Petition for Review pending
in the Supreme Court [Case Number 3 Civil C025631, in the Appellate Court of
California, Third Appellate District. (Sacramento County No. 95CS02704)].

City of San Diego v. Commission on State Mandates, et al. Case Number GIC 751187,
in the Superior Court of the State of California, County of San Diego.

County of Los Angeles v. Commission on State Mandates, et al. Case Number
BS064497, in the Superior Court of the State of California, County of Los Angeles.

County of San Bernardino v. Commission on State Mandates, et al. Case Number, in
the Superior Court of the State of California, County of San Bernardino.

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code section

11126,

subdivision (e)(2):

Based on existing facts and cirCumstances, there is a specific matter which presents a
significant exposure to litigation against the Commission on State Mandates, its
members and/or staff (Gov. Code, § 11126, subd.(e)(2)(B)().)
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B. PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126, subdivision (a)
and 17526. :

Discussion and action, if appropriate, on report from Personnel Sub-Committee.

Chairperson Porini announced that the Commission would be meeting in closed executive
session pursuant to Government Code section 11126, subdivision (€), to confer with and
receive legal advice from Legal Counsel for consideration and action as necessary and
appropriate upon pending litigation listed on the published notice and agenda and Government
Code section 11126, subdivision (a), and 17526 to confer on personnel matters listed on the
public agenda.

[Lunch Break]
REPORT FROM CLOSED EXECUTIVE SESSION

Open session reconvened at 1:00 p.m. Chairperson Porini reported that the Commission had
met in closed executive session pursuant to Government Code section 11126, subdivision (e},
to confer with and receive legal advice from Legal Counsel for consideration and action as
necessary and appropriate upon pending litigation listed on the published notice and agenda and
Government Code section 11126, subdivision (a), and 17526 to confer on personnel matters

.listed on the public agenda.

PROPOSED CONSENT CALENDAR
ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 3 Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health
Services — 97-TC-05
County of Los Angeles, Claimant
Government Code Section 7576
Statutes of 1984, Chapter 1747, Statutes of 1985, Chapter 1274,
Statutes of 1996, Chapter 654
California Code of Regulations, Title 2, Division 9, Chapter 1
California Department of Mental Health Information Notice No: 86-29

ADOPTION OF PROPOSED STATEWIDE COST ESTIMATES

Item 6 Annual Parent Notification - Staff Development — 97-TC-24
Education Code Section 48980, subdivisions (c) and (h)
Statutes of 1997, Chapter 929

ADOPTION OF REGULATIONS PURSUANT TO GOVERNMENT CODE
SECTION 17257, SUBDIVISION (g).

Item 7 Adoption of Proposed Amendments to California Code of Regulations,
Title 2, Chapter 2.5, Amending Section 1188.4 of Chapter 2.5 of
Division 2, Title 2 of the California Code of Regulations - (AB 1679),
As Modified on September 28, 2000, After Close of Public Comment
Period.
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Item 8 Approval of Modifications to Proposed Amendments to California Code
of Regulations, Title 2, Chapter 2.5 - Applications for Findings of
Significant Financial Distress. Articles 1 and 6.5, Amending Sections '
1181.2, 1181.3, 1186.5, 1186.51. 1186.52, and 1186.72; Renumbering
and Amending Sections 1186.6, 1186.61, and 1186.62; and Adding New
Sections 1186.6, 1186.61, and 1186.62, After Close of Public Comment
Period.

PROPOSED STATEMENTS OF DECISION - TEST CLAIMS

Item 11 Photographic Record of Evidence - 98-TC-07
City of Los Angeles, Claimant
Penal Code Section 1417.3
Statutes of 1985, Chapter 875; Statutes of 1986, Chapter 734;
Statutes of 1990, Chapter 382

Item 12 Law Enforcement Racial and Cultural Diversity Training -97-TC-06
County of Los Angeles, Claimant
Penal Code Section 13519.4
Statutes of 1992, Chapter 1267

Item 13 Health Benefits for Survivors of Peace Officers and Firefighters
97-TC-25
City of Palos Verdes Estates, Claimant
Labor Code Section 4856, Subdivisions (a) and (b)
Statutes of 1996, Chapter 1120; Statutes of 1997, Chapter 193

Item 14 Budget Process Financial Statements, and County Oversight - 97-TC-19
Alameda County Office of Education, Claimant
Education Code Sections 1241.5, 17150/17850, 33127, 33128, 33129,
33132, 35035, 42100, 42101, 42103, 42122, 42123, 42124, 42125, 42126,
42127, 42127.1, 42127.2, 42127.3, 42127 .4, 42127.5, 42127.6, 42127.9,
42128, 42129, 42130, 42131, 42133, 42140, 42141, 42142, and 42637
and Government Code Section 3540.2
Statutes of 1975, Chapter 125; Statutes of 1977, Chapter 36; Statutes of
1979, Chapters 221 and 282; Statutes of 1980, Chapter 1354; Statutes of
1981, Chapters 100 and 1093; Statutes of 1984, Chapter 134; Statutes of
1985, Chapters 185 and 741; Statutes of 1986, Chapter 1150, Statutes of
1987, Chapters 917, 1025 and 1452; Statutes of 1988, Chapters 1461 and
1462, Statutes of 1989, Chapter 1256; Statutes of 1990, Chapter 525;
Statutes of 1991, Chapter 1213; Statutes of 1992, Chapter 323; Statutes of
1993, Chapters 237, 923 and 924; Statutes of 1994, Chapters 650 and
1002; Statutes of 1995, Chapter 525 and 530; Statutes of 1996, Chapters
227, 1071 and 1158
California Code of Regulations, Title 5, Sections 15440-15466
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Item 15

County Office Budget Process and Financial Statements - 97-TC-20
Alameda County Office of Education, Claimant

Education Code Sections 1040, 1240, 1240.2, 1620, 1621, 1622, 1623,
1624, 1625, 1626, 1628, 1630, 14050, 33127, 33128, 33129, 33132,
42120, 42129, and 42133 |

Statutes of 1975, Chapter 125; Statutes of 1977, Chapter 843; Statutes of
1979, Chapters 10 and 221; Statutes of 1983, Chapter 1276; Statutes of
1985, Chapter 741; Statutes of 1986, Chapter 1150; Statutes of 1987,
Chapters 917 and 1452; Statutes of 1988, Chapters 1461 and 1462;
Statutes of 1989, Chapter 1256; Statutes of 1990, Chapter 1372; Statutes
of 1991, Chapter 1213; Statutes of 1992, Chapter 323; Statutes of 1993,
Chapters 923 and 924, Statutes of 1994, Chapters 650 and 1002; Statutes
of 1995, Chapter 525

California Code of Regulations, Title 5, Sections 15467-15493

PROPOSED STATEMENTS OF DECISION: DISMISSAL OF WITHDRAWN TEST
CLAIM PROVISIONS

Item 16

Ttem 18

Academic Assessments

San Diego Unified School District, Claimant

Dismissal of Education Code Sections 60605 and 60607, Subdivisions
(b) - (e), Statutes of 1997, Chapter 828 (Severed from 97-TC-23)

Budget Process Financial Statements, and County Oversight

Alameda County Office of Education, Claimant

Dismissal of California Department of Education Fiscal Management
Advisories 86-02, 86-03, 87-01, 88-01, 88-10, 92-03 and Management
Advisories 92-06, 92-07, 92-08, 93-02, 94-01, 94-02, 94-07, 95-03, 95-04,
95-07, 96-08 (Severed from 97-TC-19)

County Office Budget Process and Financial Statements

~Alameda County Office of Education, Claimant

Dismissal of California Department of Education Fiscal Management
Advisories 86-02, 86-03, 87-01, 88-01, 88-10, 92-03 and Management
Advisories 92-06, 92-07, 92-08, 93-02, 94-01, 94-02, 94-07, 95-03, 95-04,
95-07, 96-08 (Severed from 97-TC-20)

PROPOSED STATEMENTS OF DECISION: DISMISSAL OF INCORRECT
REDUCTION CLAIM

Item 19

Incorrect Reduction Claim: Local Coastal Programs
City of Sand City, Claimant '

Public Resources Code Section 30000 et seq.,
Statutes of 1976, Chapter 1330

The consent calendar consisted of Items 3, 6, 7, 8, 11, 12, 13, 14, 15, 16, 17, 18, and 19.
Upon motion by Member Beltrami and second by Member Halsey, the consent calendar was
adopted unanimously. Ms. Higashi noted that Items 4, 5, and 10 were postponed.

Chairperson Porini temporarily left the room. Member Sherwood assumed the role of Chair.

123



ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 4 School Site Councils and Brown Act Reform- CSM 4501
Kern Union High School District, San Diego Unified School District, and
County of Santa Clara, Co-Claimants
Education Code Section 35147
Government Code Section 54952
Statutes of 1993, Chapter 1138
Statutes of 1994, Chapter 239

This item was postponed.

ADOPTION OF PROPOSED AMENDMENTS TO PARAMETERS AND
GUIDELINES

Item 5 Open Meetings Act - 98-PGA-08
County of Los Angeles, Requester
Statutes of 1986, Chapter 641

This item was postponed.
INCORRECT REDUCTION CLAIM

Item 10 . Collective Bargaining - CSM 99-4425-1-04
West Valley-Mission Community College District, Claimant
Statutes of 1975, Chapter 961

This item was postponed. ‘

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8

TEST CLAIMS

Item 9 Emergency Apportionments - 97-TC-14

Alameda County Office of Education, Claimant

~ Education Code Sections 41320, 41320.1, 41320.2, 41320. 3, 41321,
41322, 41323, 41325, 41326, 41326.1, 41327, 41328
Statutes of 1981, Chapter 70; Statutes of 1987, Chapter 990;
Statutes of 1988, Chapters 1461 and 1462; Statutes of 1989, Chapter
1256; Statutes of 1990, Chapter 171; Statutes of 1991, Chapter 1213;
Statutes of 1993, Chapters 589 and 924; Statutes of 1994, Chapter 1004;
Statutes of 1995, Chapters 50 and 525

Sean Avalos, Staff Counsel, introduced this item. He noted the following staff findings: 1) the
test claim legislation does not impose a reimbursable state mandated program on school
districts; 2) the Commission is precluded from finding costs mandated by the state since the
county superintendent is reimbursed for its role in the emergency apportionment process by the
requesting school district; and 3) in accordance with the County of Los Angeles and the City of
San Jose, the test claim legislation does not constitute a reimbursable state mandated program.

Staff therefore recommended the Commission deny the test claim.
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Parties were represented as follows: Keith Petersen, representing the Alameda County Office
of Education; and Dan Stone, Attorney General, and Lynn Podesto, representing the
Department of Finance.

Paula Higashi swore in the witnesses.

Mr. Petersen disagreed with staff that it is discretionary when a school district in significant
financial distress seeks an extraordinary loan. He argued that a district in that situation has no
other option. Mr. Petersen submitted that, even if the Commission found it to be
discretionary, the fiscal advisory and oversight duties compelled upon the county office by the
legislation are not discretionary—if the district asks for a loan, the county office must perform
those activities. Mr. Petersen further disagreed with staff’s citation of the City of San Jose
case because, in this case, school districts are not permitted to charge districts a fee for their
services.

Mr. Stone agreed with staff’s recommendation. He cited to a recent Court of Appeal decision,
City of El Monte (83 Cal App 4™ 266) and argued that it repeated and adopted the City of San
Jose theory as to the shifting of costs between local agencies not being a reimbursable state
mandate. He added that this was in the context in which the state had dictated the shift, which
is the circumstance in the subject claim. Mr. Stone submitted that, according to this appellate
district, the City of San Jose applies. Mr. Petersen and the members expressed their interest in
reviewing a copy of the case.

Member Lazar therefore moved to continue the issue. Member Steinmeier seconded the
motion. The motion carried 4-2, with Members Halsey and Beltrami voting “No.”

Member Robeck asked staff to take into account the funds provided through Financial Crisis
Management Team (FCMAT) that county offices can claim for extraordinary services to
school districts.

COMMISSION ON STATE MANDATES ROLE IN LEGISLATIVE PROCESS
Item 20 Staff Report (information and possible action)

Member Robeck noted his understanding that, in the past, staff has provided information on
legislative proposals but has not provided a proactive position on legislation affecting the
Commission. He understood that any lobbying that had been done was on an individual
member basis and not on a collective basis. Mr. Robeck noted that, given the composition of
the Commission, it would be very difficult to engage in significant lobbying without running
the risk of individual members having to take contrary positions to that of the Commission.
Further, he questioned whether the Commission could as a unit come to a unanimous position
and, if so, how much weight it would carry. He added that the Commission has a small staff
with a significant workload. Member Robeck submitted that the Commission should not
attempt to engage in issue position taking or legislation or engage in active lobbying as a
group.

Member Sherwood noted his agreement with Member Robeck’s statement. Member
Steinmeier also agreed and submitted that she did not believe it would be effective and would
be counterproductive to the operation of the Commission.

Member Beltrami agreed with the other members’ comments, but did not want to tie the
Commission’s hands if an issue were to come up next year. Member Steinmeier agreed.
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Member Sherwood also agreed and added that the Commission was not taking a direct action
to get involved today, but would not be precluded from future action.

EXECUTIVE DIRECTOR'S REPORT
Item 21 'Workload, Legislation, Next Hearing, etc. (information)

Paula Higashi noted that her report included an itemization of workload data and copies of
chaptered legislation and veto messages on other bills. She mentioned the option of combining
the November 30 and December 1 hearings into one long hearing day as opposed to two short
days. The members generally agreed that one-day was preferable, but were concerned about
the Commission’s statutory duty to meet once a month.. Ms. Higashi commented that the
Commission did not meet in December last year and that there was no penalty for non-
compliance. Member Sherwood noted that no one at the hearing had noted objection, but that
someone not present might still object.

PUBLIC COMMENT
No one responded to Member Sherwood’s call for public comment.

Ms. Higashi introduced Ellen Fishman, the Commission’s new half-time Staff Counsel. She
also announced the retirement of Jeff Yee from the State Controller’s Office. Member
Sherwood presented Mr. Yee with a resolution for his 27 years of state service, particularly for
his work with the Commission on State Mandates.

ADJOURNMENT

Member Sherwood handed the gavel back to Chairperson Porini upon her return. Hearing no
further comment, the Chair adjourned the meeting at 1:48 p.m.

5

-

i/
PAULA HIGASHI
_Executive Director
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~ SACRAMENTO, CA 95814

1 y
STATE OF CALIFORNIA ' ’ GRAY DAVIS, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

IONE: (916) 323-3562
AX: (916) 445-0278
E-mall: csminfo @ csm.ca.gov

October 31, 2000

Mr. Allan Burdick
DMG-MAXIMUS, Inc

4320 Auburn Boulevard, Suite 2000
Sacramento, CA 95841

State Agencies and Interested Parties (See Attached Mailing List)

RE: Adopted Statement of Decision
98-TC-07; Photographic Record of Evidence
Penal Code Section 1417.3
Statutes of 1985, Chapter 875
Statutes of 1986, Chapter 734
Statutes of 1990 Chapter 382
Los Angeles Police Department, Claimant

Dear Mr. Burdick;

The Commission on State Mandates adopted the attached Statement of Decision on
October 26, 2000. This decision is effective on October 31, 2000.

State law provides that reimbursement, if any, is subject to Commission approval of
parameters and guidelines for reimbursement of the mandated program; approval of a
statewide cost estimate; a specific legislative appropriation for such purpose; a timely-filed
claim for reimbursement; and subsequent review of the claim by the State Controller’s Office.
Following is a description of the responsibilities of all parties and the Commission during the
parameters and guidelines phase. '

o Claimant’s Submission of Proposed Parameters and Guidelines. Pursuant to
Government Code 17557 and Title 2, CCR sections 1183.1 et seq (the regulations),
the claimant is responsible for submitting proposed parameters and guidelines by
November 30, 2000, See Government Code section 17557 and Title 2, CCR sections
1183.1 et seq for guidance in preparing and filing a timely submission.

o Review of Proposed Parameters and Guidelines. Within ten days of receipt of
completed proposed parameters and guidelines, the Commission will send copies to the
Department of Finance, Office of the State Controller, affected state agencies, and
interested parties who are on the enclosed mailing list. All recipients will be given an
opportunity to provide written comments or recommendations to the Commission within. 30
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days of service. The claimant and other interested parties may submit written rebuttals.
See CCR section 1183.11. '

e Adoption of Parameters and Guidelines. After review of the proposed parameters and
guidelines and all comments, Commission staff will recommend the adoption of the
claimant’s proposed parameters and guidelines or adoption of an amended, modified, or
supplemented version of the claimant’s original submission. See CCR section 1183.12,

Please contact Nancy Patton at (916) 323-3562 if you have any questions.

Sincerely,

St

PAULA HIGASHI
Executiye Director

Enclosure: Adopted Statement of Decision

)

f:\Mandates\1998\98 TCO7\Correspondence\ 103000
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: No. 98-TC-07

Penal Code Section 1417.3, as amended by Photographic Record of Evidence
Statutes of 1985, Chapter 875, Statutes
of 1986, Chapter 734, and Statutes of 1990,

Chapter 382; STATEMENT OF DECISION PURSUANT

TO GOVERNMENT CODE SECTION
_ 17500 ET SEQ.; TITLE 2, CALIFORNI_A
Filed on October 23, 1998 CODE OF REGULATIONS, DIVISION 2,

, CHAPTER 2.5, ARTICLE 7
By the Los Angeles Police Department,

Clai t.
aiman (Adopted on October 26, 2000)

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in
the above-entitled matter.

This Decision shall become effective on October 31, 2000.

e el

Paula Higashi, Execu%e Director
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R . BEFORE THE . -
COMMISSION oN STATE MANDATES
STATE on CALIFORNIA o

B B LA PR N N

IN RE TEST CLAIM ON: | No. 98-TC-07 .

Penal Code Section 1417.347as athenided by - '}-‘Phorograp“hic?R-ecord'bﬁEvidence Co e
Statutes of 1985, Chapter'875 Statiitess. AEE T e

of 1986, Chaptér+734; and Statutes of 199. T T T
Chapte1 382 T R | STATEMENT OF DECISION PURSUANT:

Gooo i, e owi, | TOGOVERNMENT CODE-SECTION -
T R coowow e 2 175007 BTSEQ. ; TITLE 2,: CALIFORNIA
S CODE OF REGULATIONS, DIVISION 2
Filed-on .ctober 23, 1998 " CH APTER 2 5 ARTI CLE 7 _
By the Los Angeles Pohce Department oL P
Claimant, | L o 3,»(A,dopz_.jed ,on‘O,_,crober.Zé, -2_00_0) .
STATEMENT OF DECISION,

The Cornmissioti‘on: State Mandates (Comnnssmn) hedrd-and’ dec1ded tlns test claim on
September 2842000’ durmg 2 reg‘ularly schediiled hearmg Pamela Stone Steve Johnson;”
Norman Lee ‘and Allan“Burdick #ppéared on the'behalf’ of the clannant and Cedr1ck Zem1t1s
appeared o the belialf of the Departmént of Finance; - ool .

The law apphcable to the Commission'’s determmat1on of a reimbursable state mandated
program is' Goverhment Code sect1on 17500 et Seq artlcle XIII B sect1on 6 of the Ca11f01n1a ’_
Const1tut10n and related case law ‘H'“ K : : SR | fop

I L R

The Comm1ss1on by a.vote of4 2 approvegl thlS test clalrn .A
JRE T e BACKGROUND ANDFIND]N S

The test claim legislation requires a photographic record of evrdence and in soiie instances a
certified ‘chemical analysis of" the exh1b1t {6t those exhibits in: & eriminal tridl:that pose s oh
security, Storage or safety problem or 1f the BXhlblt by 1ts nature 1s tox1c and poses a health
requtrements of the Umted States Const1tut1on In add1t10n the _Callforma Ev1dence Code
provides that all relevant evidence is admissible.

Claimant’s Contentions . _ y ,

The claimant contends that the test claim legrslanon‘nnposes a new program upon. law

enforcement agencies, Specnﬁcally, the claimant submits that the test claim leg1slatron reqtnres
the introduction of a photographlc record of ev1dence and 1f necessary, chermcal analys1s of
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exhibits in a criminal trial that poses a health;' securify, storage, or safety problem. Moreover,
the claimant contends that the test claim legislation amended prior-law, which had required the
court to keep all exhibits that were mtroduced n a er1mma1 tr1a1 to now. require the party to
store those exhibits that pose a health;" securrty, storage, of safety problem. Therefore, the
claimant concludes that the test claim legislation imposes reimbursable state-mandated activities
upon law enforcement agencies. :

Ry
AN
B

Department of Finance’s C ontentions”l

. The Department of Finance (DOF) agrees with the claimant that the test claim legislation
imposes additional costs-upon-local agencies,;:However, - DOF.contends that the:tést-claim'
legislation does not impose unique activities upon local agencies:as required under-article- .
XIII B, section 6 of the California Constitution. It is DOF’s position that the:test claim ., .-
" legislation nnposes the- requtrement to ifitfoduce certain exhibits as a photographic record upon
all parties ifi &' crlmmal proceeditig} “Therefore, DOF concludes that the test claim legislation
does not unpose umque rermbursahle statstmandated activities upon law enforcement agencies.

Alternatlvely, 1t 1s DOF’s pOSlthll that 1f ‘the domm1sslon finds that the test claim’ legislatiofi
imposes reimbursable state—mandated costs upon law enforcement agencies, any savmgs related
to agencies’ not having to comply with safety procedures for the transportation oftdxic or -
other hazardous exhibits to*and from the’ courtroom should be offset ‘

Commission’s Fmdmgs

In order for a statute or executive 6rder; which'is thesubjeet of a test claim, to impose a
reimbursable, ,state mandated program, the langpage: (1) must impoge a. program upon local,
governmental entities; (2) the program must be news, thus constltutmg a “new.program’’; Or: 1t
must create-an mcreased or “hlgher level, of serv1ce” over. the forrner requrred level of serv1ce .
and (3) the newly reqmred program or mcreased level of servrce must impose costs, mandated
by the state

e :
The Cahforma Supreme Court has deﬁned a new program” O “hrgher level of servrce as a
program that carries out the governmental function of prov1d1ng services o, the public,.or a
law, which to implement a state policy, unposes umque reqmrements on lacal agenc1es or
school districts that do not apply generally to all residents afid entities in‘the’staté.! The court
in Carmel Valley Fire Protection-Distiv:Stare’of:Galifornia stated, “only one of these findings
is necessary to trlgger reunbursernent »2

S T ‘,,rf‘l‘":fz{; ‘.\‘{gf;b} ' Toapl o .
To deterrmne 1f @ requtred program Js-new or nnposes a higher level of seryice, a comparison
must berundertaken between the test:claim legislation-and-the legal requirements in effect
immediately. before the .enactment-of the test:claim legislation:®* To.determine if the new”

e R P ., - vor L, v
(LA ELEPAEE R BTN PRI ¥ ( . ) R V‘..l‘r"'

Y

' County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56,
2 Ca)mel Valley Fne Protectzon Dzsz‘ v Sz‘ate of Calzfm ma (1987) 190 Gal App Sd 521 537
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program.or higher level of service nnposes costs mandated by the state, a review of state and
federal statutes, regulations, and case law must be undertaken.* '

Based on the foregomg, the Commission addresses the followmg issues to determitie if the fest
claim legislation imposes reimbursable state-mandated activities upon law enforcement
agencies: '

1. Does the test claim legislation carry out the governmental function of providing services
to the 'public or impos‘e unique requirements upon law enforcement agencies and, thus,
constitute a program * within the meaning of article XIII B, sectlon 6.0f the Cahforma
Constitution? - ‘ : :

2. Does’ the test claim leglslatlon impose a new program or hlgher level of service upon

- law enforcement agencies within the meaning of article XIII B, section 6 of the
California Constitution and i impose “costs mandated by the state” w1thm the rneamng of
Government Code section 175147

Issue 1

Does the test ¢laim leglslatlon carry out the governmental function of provrdmg
services to. the public or unpose unique requirements upon law enforcement
agencies and, thus, constitute a “program” within the meanmg of article XIII B,
section 6 of the California Constitution?

Does the Test Claim Leglslatlon Impose:Unique Requlrements Upon Law Enforcement
Agencies?

The Department of Finance (DOF) contends that the test claim legislation does not impose
reimbursable costs upon law enforcement agencies because the test claim legislation does not -
impose activities,that are unique-to local government as defined in County of Los Angeles. The
Commission agrees that the test claim legislation does not-impose unique requirements upon
local government. Penal Code section 1417.3 requires the introduction of a photographic -
record of evidence and,.if necessary, a written chemical analysis of exhibits that pose a health,
security, storage, or safety problem. In addition, the party introducing such evidence is now
required to take possession and store the exhibit. These requirements apply to any party -
wishing to introduce such evidence in a criminal trial. Therefore, the Commission, finds that
the requirement to introduce a photographic record of evidence, provide a written chemical .
analysis of the evidence if necessary, and take possession and store evidence that poses a
health, security, storage, or safety problem is not unique to local government:

However, the analysis of whether the test claim legislation constitutes a new program is not
over simply because the test claim activities are not unique to local government. As further
stated in County of Los Angeles, the definition of a “new program” or “higher level of service”
includes a program that carries out the governmental function of providing services to the

* City of Sacramento v. State of California (1990) 50 Cal.3d 51, 76; Hayes v. Commission on State Mandates
(1992) 11 Cal.App.4th 1564, 1594; Government Code sections 17513, 17556.
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public.’ As stated by-the court in Carmel Valley, “only one of these findings is necessary to -
trigger reimbursement.”® Therefore, an analysis of whether the test claim legislation carries
out the governmental function of providing services to the public must be undertaken.

Does the Test.Claim Legislation Carry Out the Governmental Function of Providing Services
to the Public?

To determine whether the test claim legislation carries out the governmental function of
providing services to the public it is necessary to define the program within which the test
claim legislation operates. In Carnmiel Valley, the-court was faced with the question of whether
the requirement to provide safety clothing and equipment for ﬁrefighters represented a
reimbursable state mandated program In answering the questlon of whether the legislation
represented a “new program or . “higher level of service,” the court did not view the program
as simply the provision of safety equipment to ﬁreﬁghters Rather, .the court V1ewed the
program as something much broader - the prov1s1on of fire protectron in the state,’

The Carmel Valley court explained:

“Police and fire protection are two of the most essential and basic functions of
govelnment [Citation omitted] This class1f1cat10n is not weakened by the
State’s assert1on that there are prwate sector fire fighters who are also subject to
the [test claim legislation] . . . . We have no difficulty in concludmg as a matter
of judicial notice that the overwhelmmg number of fire fighters discharge a
classical governmental function.”® (Emphasistadded.)

The Commission finds that the program within which the test claim legislation operates is the
criminal justice system in the state, “The prosecution of criminals in California is a peculiarly
governmental' function -administered: by local agencies as a service' to the public like the
provision offire protection. The Commission fiirther finds-that under the test ¢laim legislation
the overwhelming number of hazardous exhibits would be maintained and-introduced by local
law enforcement agencies. These exhibits could include drugs, weapons, or any other
hazardous instrumentality of the crime. Therefore, in accordance with the principles set forth
in Carmel Valley, the Commission finds the introduction of photographic Tecords of evidence
that pose a health, security, storage, or safety problem, the provisior of a written chemical
analysis of evidence that poses a health hazard, and the storage of such evidence by the party
introducing it, “carries out the governmental function of providing services to the public” and -
thereby constitutes'a “program” within the meaning of article XIII B, section'6 of the
California Constitution.’ ‘ ' ’ '

* County of Los Angeles_, supra-(1987) 43 Cal.3d) 46, 56:
§ Carmel Valley. Fire Protection Dist., supra (1987) 190 Cal.App.3d 521, 537
T Ibid.
- 8 Ibid.
? Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 172,
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However, the inquiry must continue to determine if these activities are.new or-impose a higher
level of service and if so, if there are costs mandated by, the state, These issues are dlscussed
below. : ‘

Issue 2

Does the test claim legislation impose a new program or higher level of :service
upon law enforcement agencies W1th1n the meaning of article XIII B, section 6
of the Cahforma ‘Constitution and 1mpose costs mandated by the state within the
meanmg of Government Code sectlon 17514?

In order for the test claun leglslatlon to nnpose a relmbursable program under article XIH B,
section 6 of the California Constitution, the newly required activities must be state mandated.’“
To determine if a required program is new or imposes-a higher level of service, a comparison
must be undertaken between the: test claim-legislation and the legal requirements in effect
immediately before the enactment of the:test elaim legislation:"

Prior Law
The Sixth Amendment to the Unlted States Constltutlon prov1des

“In all criminal prosecutions, the accused shall enJoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall ...
have been committed; .. . and to be mformed of the nature and cause of the
accusation;-to be confronted with witnesses against him; to have compulsory
process for obtajning witnesses in his favor, and to have the Assistance of

Counsel for his defence.” .. . .

From these due process rights stems the requirement for the prosecution to produce evidence
of an individual’s guilt.. Evidence Code section 140 defines “evidence” as.“Testimony, ;
writings, material objects, or gther things presented to the senses that are offered to prove the
existence or nonexistence of a fact.” Evidence;Code section 350 provides that only relevant |
evidence is admissible,

Before the enactment of the test'claim legislation, the prosecution was able to introduce
evidence at’criminal ‘trials, including evidence toxic by its nature. Prior law provided that all
exhibits introduced or filed in any criminal action shall be retained by the court clerk until final
determination of the action.” Prior law also included procedurés for the disposition of exhibits
and the release of exhibits upon stipulation 'of the parties.' The Commission finds that prior

10 Lucza Mar Unified School Dist., supra 44 Cal.3d 830, 835.

1 County of Los Angeles, Supra (1987)'43 Cal:3d 46 56; Carmel Valley Fire Pr otectzon Dist., supra (1987) 190
Cal.App.3d 521, 537; Lucia Mar Unified School Dist: v. Honig (1988) 44 Cal.3d 830, 835. *

12 The Bill of Rights, the first ten amendments to the United States. Constitution, was ratified on
December 15, 1791,

13 Statues of 1953, Chapter 51 originally added former Ev1dence Code section 1417
' Former Ev1dence Code sections 1418 6 and 1418
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law did not include procedures for photographing evidence, providing chemical analyses, as
necessary, and the return of exhibits to the parties that pose a security, storage, or safety
problem or those exhibits that, by their nature, pose a health hazard.

Current Law: The Test Claim Legislation

Penal Code section 1417.3 prov1des : I P

“(a) At any tnne pr10r to the fmal deternnnatlon of the act10n or proceedmg,
exhibits offered by the state or defendant shall be returned to the party. offerlng
them by order of the court when an exhibit poses a security, storage, or safety
problem, as recommended; by the clerk of the court. If an'exhibit by it§-nature
is severable, the court-shall order the clerk to retain a portion of the exhibit not
exceeding three pounds by weight or one:cubic foot by volume and shall order-
the return of the balance of the exhibit to the district attorney. The clerk, upon
court order, shall substitute a full and complete photographic record of any" -
exhibit or part of any exhibit returned to the state under this section. The party
to whom the exhibit is being returned shall provrde the photographlc record

“(b) Exhibits toxic by their nature that pose a health hazard to humans shall be
introduced t6'the court in the form of a photographic record and a written -
cheimical ‘analysis céttified by 4 competent authority, Where the court finds that
good cause existsto depart from this procediire, toxic exhibits may be brought
into the courtroom and introduced. - However, following introduction of'the
exhibit, the person or persons: previously in possession of the exhibit shall take
responsibility for it and the court shall not be required to store the exhibit.”
As stated above, prior law did not require patties introducing exhibifs that pose a security, -
storage, or safety problem or those exhibits that, by their nature, pose a health hazatd to
provide a photographic record of evidence. Prior law didnot require the introduction of a

certified chemical ahalysis of exhibits that pose a health*hazard. Nor did prior law requiré'the

party in possession of this type of evidence to assume the responsibility for storage. These
activities were added by the test-claim legislation and imposed upon any party wishing to
introduce such evidence in a criminal proceeding.. As discussed above, the activities required
by the test claim legislation carry out the governmental function of providing services to the
public. The Commission finds that under the test claim legislation, local law enforcement
agencies are now required to: (1) provide a photographic.record. for evidence that poses a
health, safety, security, or storage problem; (2) provide a certified chemical analysis of
evidence that pose a health hazard; and (3) store the evidence. '

DOF has concluded “section 1417.3 of the Penal Code may result in additional costs to local -*
entities.”'* However, it is DOF’s position that if the Commission finds that the test claim
leglslanon imposes mandated costs upon law enforcement agencies any;claims must be offset

i

¥ However, DOF contends that the test claim activities are not umque to local government and therefore are not
reimbursable, The Commission addressed this argument under Issue 1 and concluded that the test claim activities
carry out the governmental function of providing services to the public.
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by any local operational savings in accordance with Government Code section 17556,
subdivision (¢). Government Code SCCthIl 17756 subdlvlslon (e) provides:

“The commission shall not find costs rnandated by the state . . . in any claim
submitted by a local ‘agency or school district, if, after a hearing, the
commission finds that:

--------------------------------------------------------------------------------------------------

“(e) The statute . . . provides for offsetting éav‘mgﬁ to local agencies or school
districts which result in no net costs to the local agenmes or school
districts. K

The Commission disagrees with DOF’s characterization of section 17556, subdivision (e) and
that subdivision (e), is inapplicable to the present test claim. The Commission finds that there
is no evidence that the test claim legislation has provided offsetting savings to local law
enforcement agencies that result in no net costs.

Therefore, the Commission finds that the test claim legislation has imposed a new program or
higher level of service upon law enforcement agencies with the meaning of article XIII B,
section 6 of the California Constitution. Furthermore, the Commission finds that this new
program constitutes costs mandated by the state within the meaning of Government Code
section 17514, ‘

CONCLUSION

Based on the foregoing, the Commission concludes that the test claim legislation does impose a
reimbursable state-mandated program upon law enforcement agencies within the meaning of
article XIII B, section 6 of the California Constitution and Government Code section 17514 for
the following:

e Activities reasonably necessary to providé a photbgraphic record of evidence for
evidence that poses a security, safety, or storage problem as determined by the court,
(Pen. Code, § 1417.3, subd. (a).)

o Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

o The provision of a certified written chemical analysis of evidence that poses a health
hazard. (Pen. Code, § 1417.3, subd. (b).)

» The storage of evidence that poses a security, safety, or storage problem as determined
by the court. (Pen. Code, § 1417.3, subd. (a).) ‘

¢ The storage of evidence that poses a health hazard (Pen Code, § 1417 3, subd. (b).)
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Claim Number

Subject

Issue

Commzsszon on State Mandates

List Date:  11/12/1998 Mallmg Informatlon

Malllng Llst

98-TC-07 Blaimant Clty of Los Angeles

Penal Code Section 1417.3
Chap 382/90 Chap. 734/86, Chap B75/85

Photograph.lc Record of Evidence

Dr. Carol Berg, Ph. D,
Education Mandated Cost Network

1121 L. Street Suite 1060
Sacramento GA 95814

Tel: (916) 446-7517
FAX: (916) 446-2011

Mr., Allan Burdick,
DMG-MAXIMUS |

4320 Aubum Blvd,  Suite 2000
Sacramento CA 95841

Tel: (916) 485-8102
FAX: (916) 485-0111

Ms, Annette Chinn,
Cost Recovery Systems

1750 Creekside Oaks Drive, Suite 290 Tel: (916)939-7501

Sacramento CA 95833-3640

FAX: (916) 535-7801

i

Ms. Marcia C. Faulkner, Manager, Reimbursable Projects

County of San Bemadino
Office of the Auditor/Controller

222 W, Hospitality Lane, 4th Floor

San Bemardino CA92415-0018

Tel:  (909) 386-8850
FAX: (509) 386-8830

Mr. Dean Getz, Director
Vavrinek Trine Day & Co., LLP

12150 Tributary Point Drive, Suite 150 Tel: (916)944-7394

Gold River CA 95670

FAX: (916) 944-8657
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P

AR
Ciaim Number

‘bject

Issue

98-TC-07

Claimant

Penal Code Section 1417.3
Chap. 382/90, Chap. 734/86, Chap. 875/85

Photographic Record of Evidence

Mr, James Lombard
Department of Finance

(A-15), Principal Analyst

© 915 L Street Tel:  (916) 445-B913
Sacramento CA 95814 FAX: (916)327-0225
Ms. Laurie McVay,
DMG-MAXIMUS
4320 Auburn Blvd, Suite 2000 Tel: (916) 485-8102
Sacramento CA 95841 FAX: (916) 485-0111
Mr. Paul Minney,
Girard & Vinson
1676 N. California Blvd,  Suite 450 Tel: - (925)746-7660
Wainut Creek CA 94596 FAX: (925)935-7995
:
Mr. Andy Nichols,
Vavrinek Trine Day & Co., LLP

12150 Tributary Point Drive, Suite 150 Tel: (916) 353-1050
Gold River CA 95670 . FAX: (916) 351-1020
Mr. Mark Sigman, Accountant II
Riverside Co, Sheriff’s Office
4095 Lemon Street P O Box 512 Tel: (909)955-2709
Riverside Ca 92502 FAX: (909)555-2428
Interested Person.

Jim Spano,
State Controller’s Office
Division of Audits (B-8)
300 Capitol Mall, Suite 518 P.O. Box 942850 " Tel:  (916)323-5849
Sacramento CA 95814 FAX: (916) 324-7223

City of Los Angeles
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Claim Number 98-TC-07 Claimant . City of Los Angeles
Penal Code Section 1417.3

Subject Chap. 382/90, Chap. 734/86, Chap. 875/85

Issue . Photographic Record of Evidence

Mr. Paige Vorhies (B-8), Bureau Chief
State Controller’s Office

Division of Accounting & Reporting

3301 C Street  Suite 500

Sacramento CA 95816

Tel:  (916) 445-8756
FAX: (916) 323-4807

Mr, David Wellhouse,
Wellhouse & Associates

9175 Kiefer Blvd  Suite 121
Sacramento CA 95826

Tel: {516)368-9244
FAX: (916)368-5723
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DECLARATION OF SERVICE BY MAIL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a
party to the within action. My place of employment is 980 Ninth Street, Suite 300,
Sacramento, California 95814.

October 31, 2000, I served the:

Adopted Statement of Decision

98-TC-07; Photographic Record of Evidence
Penal Code Section 1417.3

Statutes of 1985, Chapter 875

Statutes of 1986, Chapter 734

Statutes of 1990 Chapter 382

Los Angeles Police Department, Claimant

by placing a true copy thereof in an envelope addressed to:

Mr. Allan Burdick

DMG Maximus

4320 Auburn Blvd., Suite 2000
Sacramento, California 95841

State Agencies and Interested Parties (See attached mailing list);

and by sealing and depdsiting said envelope in the United States mail at Sacramento,
California, with postage thereon fully paid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on

October 31, 2000, at Sacramento, California
A/@ﬁ Q 4\Z4 anle-

Vlctona Soriano
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COMMISSION ON STATE MANDATES

‘NOTICE AND AGENDA '
State Capitol, Room 126
Sacramento, California

February 28, 2002

9:30 A.M. - PUBLIC SESSION

I CALLTO ORDER AND ROLL CALL
II.  APPROVAL OF MINUTES
Ttem 1 January 24, 2002

M, PROPOSED CONSENT CALENDAR (action)

Note: Ifthere are no objections to any of the following action items marked by an
asterisk, the Executive Director will include it on the Proposed Consent Calendar that will
be presented at the hearing. The Commission will determine which items will lemam on
the Consent Calendar, ‘

IV. "HEARINGS AND DECISIONS, PURSUANT TO CALrF ORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

Note: Witnesses will be sworn in en masse before consideration of Items 2 & 3.
A. TEST CLAIMS

Item 2 Community College District Budget and Financial Reports, Fiscal
. Management Reports, and Financial and Compliance Audits

97-TC-10, 11, 12. — Continued from January 24, 2002 Hearing
Santa Monica Community College District, Claimant
Education Code Sections 84030, 84040 and 84040.5
Statutes'of 1977, Chapters 36 and 936; Statutes of 1978, Chapter 207,
Statutes of 1979, Chapter 221; Statutes of 1980, Chapter 884; Statutes of
1981, Chapters 470, 471, 930 and 1178; Statutes of 1983, Chapter 1206;
Statutes of 1984, Chapters 609 and 1282; Statutes of 1986, Chapter 1486;
Statutes of 1987, Chapter 1025; Statutes of 1990, Chapter 1372; Statutes of
1994, Chapter 20; California Code of Regulations, Title 5, Sections 58300-
58301, 58303- 58308, 58310-58312, 58314, 58316, 58318, 59100, 59102,
59104, 59106, 59108, 59110, 59112, and 59114; 1991 California
Community Colleges Contracted District Audit Manual and subsequent
revisions through June 1996; 1993 California Community Colleges Budget
and Accounting Manual and subsequent Accounting Advisories dated
through May 30, 1997 '

t This public mesting notice is available on the Internet at ilttp J/werw.csm.ca.gov.
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V.

VL

VIL

VIIL

Item 3

Pupil Promotion and Retention, 98-TC-19

San Diego Unified School District, Claimant

Education Code Sections 37252, 37252.5, 48070 and 48070.5

Statutes of 1981, Chapter 100; Statutes of 1982, Chapter 1388; Statutes of
1983, Chapter 498; Statutes of 1990, Chapter 1263; Statutes of 1998,
Chapters 742 and 743 :

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

A. ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 4

Ttem 5

Animal Adoption, 98-TC-11

County of Los Angeles, City of Lindsay, County of Tulare, County of Fresno
and Southeast Area Animal Control Authority, Claimants

Civil Code Sections 1815, 1816, 1834, 1834.4, 1845, 1846, 1847, and 2080;
Food and Agriculture Code Sections 17005, 17006, 31108, 31752, 31752.5,
31753, 31754, 32001, and 32003; Penal.Code Sections 597.1 and 599d; As
Added or Amended by Statutes of 1998, Chapter 752

Photographic Record of Evidence, CSM 98-TC-07
City of Los Angeles Police Department ‘Claimant
Penal Code Section 1417.3

Statutes of. 1990, Chapter 382; Statutes of 1986 Chaptel 734 Statutes of
1985, Chapter 875

B. ADOPTION OF STATEW]DE COST EST]MATE

Ttem 6 *

Item 7

County Treasury Oversight Committees, 96-365-03

‘County of San Bernardino, Claimant

Government Code Sections 27130 27131 27132, 271321 27132.2,
271323 271324 27133 27134 27135 27136, and 27137

Statutes of 1995, Chapter 784; Statutes of 1996, Chapter 156
EXECUTIVE DIRECTOR’S REPORT (info)

Woﬂdoad Leglslatmn Next Agerida

PUBLIC COWENT

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526. (Closed Executive Session may begin at this tirhe or may begin earlier
on this day and recorivene at the end of the meetmg )

A, PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matters pursuant to Government Code
section 11126, subdivision (e)(1):

1. -County of San Bernardino v. State of California, et al., Case Number BS055882 in the
Superior Court of the State of California, County of Los Angeles.
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2. San Diego Uniﬁegt School District v. Conumission on State Mandates, et al.,
Case Number D038027, in the Appellate Court of California, Fourth Appellate
District, Division 1.

3. San Diego Unified School District and San Juan Umf ied School District v.
Commission on State Mandates, et al., Case Number 00CS00810, in the Superior
Court of the State of California, County of Sacramento.

4. State of California, Department of Finance v. Commission on State Mandates,
Kern Union High School District; San Diego Unified School District, County of Santa
Clara, Case Number C037645 in the Appellate Court of California, Third Appellate
District.

5. City of San Diego v. Commission on State Mandates, et al., Case Number
D039095 in the Appellate Court of California, Fourth Appellate District.

6. County of Los Angeles v. Commission on State Mandates, et al., Case Number
"~ BS064497, in the Superior Court of the State of California, County of Los Angeles.

T 7. County of San Bernardino v. Commission on State Mandates, et al., Case Number
- BS069611, in the Superior Court of the State of California, County of Los Angeles.

8. County of San Bernardino v Commission on State Mandates of the State of California
- etal., Case Number BS07309, in the Superior Court of the State of Cahforma County
of Los Angeles.

9. County of San Diego v. Commission on State Mandates, et al., Case Number D039471,
in the Appellate Court of the State of California, County of San Dlego Fourth
Appellate District.

To confer with and receive advice from legal counsel, for consideration and action, as |
necessary and appropriate, upon the following matter pursuant to Govermnment Code
section 11126, subdivision (e)(2):

e Based on existing facts and circumstances, there is a specific matter which presents
a significant exposure to litigation against the Commission on State Mandates, its
members and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).)

B. PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a) and 17526.

IX.  REPORT FROM CLOSED EXECUTIVE SESSION
ADJOURNMENT '

For information, contact:

Paula Higashi, Executive Director
980 Ninth Street, Suite 300
Sacramento, CA 95814

 (916) 323-3562

(916) 445-0278 Fax
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Hearing Date: February 28, 2002
f:\Mandates\1998\tc\08tc07\toc022802

ITEM 5 -

Proposed Parameters and Guidelines

Penal Code Section 1417.3
Statutes of 1985, Chapter 875
Statutes of 1986, Chapter 734
Statutes of 1990, Chapter 382

Photographic Record of Evidence

- TABLE OF CONTENTS
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Claimants Proposed Parameters and Guidelines, As Modified By Staff........................... 11
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Exhibit E

Penal Code Sections 1417 = 1417.9........... TS U T TR, 73

A copy of 40 Code of Federal Regulations parts 261 — 271 will be available at the hearing.
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ITEM 5

STAFF ANALYSIS
CLAIMANT’S PROPOSED PARAMETERS AND GUIDELINES
AS MODIFIED BY STAFF

“Penal Code Section 1417.3
/ Statutes of 19835, Chapter 875 -
As amended by Statutes of 1986, Chapter 734
As amended by Statutes of 1990, Chapter 382

Photographzc Record of Evidence

Executlve Summary

Summary of the Mandate

Penal Code section 1417.3, as added by Statutes of 1985, chapter 875 and amended by
Statutes of 1986, chapter 734 and Statutes of 1990, chapter 382, requires a photographic
record of evidence, and in some instances a certified chemical analysis of the exhibit, for
those exhibits ina crimirial trial that pose a security, storage or safety problem ‘or 1f the
exhibit, by 1ts nature is toxrc and poses a health hazard

For exhibits that pose a securtty, storage ot safety’ problem as-determined by the court, the
statute requires the clerk to tetain a portion of'the exhibit if it is severable, and to order the
balance returned to the district attorney. 'The-cletk i§'reguiired to retdin a photographic record
of any exhibit-retuined to the state. The party to whéin the exhibit is being returned provides
the photographic record: The statute-further prov1des that exhibits toxic by théir nature that
pose a health hiazard to humans be introduced via a photographic record and a ‘certified wrltten
chemical' analysis unless the court finds good cause for atoxic exhibit to'bé brought into'
court and introduced. Following ititroduction of an exhibit, the person or persons prev1ously
in possess1on of the exh1b1t shall talce respons1b111ty for 1t !

On October 26, 2000 the Comrruss1on on State Mandates (Comrmssmn) adopted its
Statement of Decision (Exhibit A) that the test claim législation constitutes a reimbursable
state-‘thandated program within the meaning of article XIII B; séction 6-of the California
Constitution and Government Code section 17514, The re1mbursable state-mandated program
is for the followmg

- (1) Activities'reasonably necessary to provide & photographic record of evidence for -
evidence that poses a security, safety, or storage problém as determined by the court
(Pen. Code, § 1417.3, subd. (a).);

(2) Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a healthhiazard (Pen. Code, § 1417.3, subd. (b).);

(3) Provision of a certified written chemical analysis of ev1dence that poses a health
hazard (Pen. Code, § 1417.3, subd. (b).);
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(4) Storage of evidence that poses a security, safety, or storage problem as determined by
the court (Pen. Code, § 1417.3, subd. (a).); and
(5) Storage of evidence that poses a health hazard (Pen. Code, § 1417.3, subd. (b).).

Staff Analysis

The claimant submitted its Proposed Parameters and Guidelines (Exhibit B) on November 21,
2000. Staff received comments on the claimant’s proposal from the State Controller’s Office
(SCO), dated December 22, 2000 (Exhibit C). The Department of Finance (DOF) did not
submit comments. The claimant responded to the SCO’s comments by letter dated March 15,
2001 (Exhibit D). :

Staff made substantive and technical modifications to the claimant’s Proposed Parameters and
Guidelines (Exhibit B) to conform the Parameters and Guidelines to the test claim statute, the
Commission’s Statement of Decision (Exhibit A), and parameters and guidelines previously
adopted by the Commission. These modifications are discussed in the staff analysis and
outlined in the Claimant’s Proposed Parameters and Guidelines as Modified by Staff,
beginning on page 10.

In section I'V. Reimbursable Activities, staff made several modifications. First, under A.
Administrative Activities, staff recommends limiting the activities as specified and clarifying
which are one-time and which are ongoing. Second, under B. Photographic Record of
Evidence, staff recommends deleting the word “potential” (as in “potential” health hazard)
and using the word “exhibits” rather than “evidence.” Third, staff recommends deleting the
reference to Health and Safety Code section 11054 et. seq., the Uniform Controlled
Substances Act. Fourth, staff deleted all references to 40 Code of Federal Regulations except
the definition of hazardous waste and applicable listings (40 C.F.R. § 261); and also deleted
the refeérence to the Resource Conservation and Recovery Act. Fifth, the SCO suggested the
addition of the phrase “reasonably necessary” in the first item to prevent the reimbursement of
equipment and supplies that are beyond the requirement of the mandate. The claimant
concurred with this change, so staff made the modification. Sixth, staff recommends deletion
of reimbursement for transportlng photographs to court because local entities would have had
to transport exhibits to court pnor to the test claim statute; so this activity is not a new
program or higher level of service. Finally, staff recommends that the reimbursable activity
be limited to the cost of photographs (and reasonably related equipment and supplies) actually
offered into evidence as exhibits, with the list of acceptable documentation.

In subsection C, claimant proposes reimbursement for providing a written chemical analysis
of evidence that poses a potential health hazard. Staff recommends deleting the word
“potential,” and that the written chemical analysis activity expressly exclude controlled
substances.

In subsection D, the claimant included the disposal of evidence as a reimbursable activity.

The SCO recommended deletion of this item because the Commission’s Statement of
Decision (Exhibit A) did not identify disposal as a reimbursable activity. The SCO also stated
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that prior to this marndate, local governments would have disposed of the exhibits (Exhibit C.
p. 67).

Claimant responded that prior to the mandate the court would dispose of the exhibits, whereas
after the mandate, claimant is required to dispose of it (Exhibit D, p. 70).

Staff recommends that exhibit disposal not be reimbursed because it is beyond the scope of
the test claim statute and the Statement of Decision (Exhibit A).

In section V.B. Claim Preparation and Submission, Indirect Costs, staff added a definition of
indirect costs. In addition, the claimants, representatives of the SCO, and staff have agreed to
use the definition of indirect costs as found in the Office of Management and Budget Circular
A-87 for cities and counties. Staff modified this section accordingly. -

In Section VII, Offsetting Savings and Other Reimbursement, staff added reference to a
provision in Health and Safety Code section 11642, subdivision (c)(1), which authorizes the
SCO, to the extent funds are available, to reimburse counties with population under 1.75
million for the cost of removal, disposal or storage of toxic waste for clandestine drug labs.

Staff deleted Section IX. Data for Development for the Statew1de Cost Estimated and
replaced it with Sectlon IX, Parameters and Guidelines Amendments, to cite the
Comrmssmn ] regulanons regardmg amendments to Parameters and Guldelmes

No comments were received on, nor did staff make substantive changes to, sections:

I. Summary of the Mandate; II. Eligible Claimants; III.: Period of Reimbursement; or VIIL.
Required Cettification. Nonsubstantive changes were made for the purposes of clarification,
conformity to the statute and/or Statement of Decision (Exhibit A), and consistency with
language in recently adopted parameters-and guidelines.

Staff Recommendation‘ :

Staff recommends that the Commission adopt the Claimant’s Proposed Parameters and
Guidelines, as Modified by Staff, beginning on page 10.

Staff also recommends that the Commission authorize staff to make any nonsubstantive,
technical corrections to the Parameters and Guidelines following the hearing.
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Claimant
City of Los Angeles Police Department
Chronology

10/26/00 Commission on State Mandates adopts the Statement of Decision'
11/21/00 Claimant files Proposed Parameters and Guidelines®

12/22/00 . SCO files comments on Proposed Parameters and Guidelines
3/15/01 Claimant replies to SCO’s comments*

5/23/01 Pre-hearing Conference held

Summary of the Mandate

Penal Code section 1417.3, as added by Statutes of 1985, chapter 875, and amended by
Statutes of 1986, chapter 734, and Statutes of 1990, chapter 382, requires a photographic
record of evidence, and in some instances a certified chemical analysis of the exhibit, for
those exhibits in a criminal trial that pose a security, storage, or safety problem, or if the
exhibit, by its nature, is toxic and poses a health hazard.

For exhibits that pose a security, storage, or safety problem, as determined by the court, the
balance returned to the district attorney. The clerk is required to retain a photographic record
of any exhibit returned to the state. The party to whom the exhibit is being returned provides
the photographic record. The statute further provides that exhibits toxic by their nature that
pose a health hazard to humans be introduced via a photographic record and a certified written
chemical analysis, unless the court finds good cause for a toxic exhibit to be brought into
court and introduced. Following introduction of an exhibit, the person or persons previously
in possession of the exhibit shall take responsibility for it.

On October 26, 2000, the Commission adopted its Statement of Decision (Exhibit A, p. 37)
finding that Penal Code section 1417.3 constitutes a reimbursable state-mandated program for
the following:

e Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a security, safety, or storage problem as determined by the court.
(Pen. Code, § 1417.3, subd. (a).)

e Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

o The provision of a certified written chemical analysis of evidence that poses a health
hazard. (Pen. Code, § 1417.3, subd. (b).)

« The storage of evidence that poses a security, safety, or storage problem as determined
by the court. (Pen. Code, § 1417.3, subd. (2).)

e The storage of evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

! Bxhibit A
2 Bxhibit B
3 Exhibit C
4 Bxhibit D
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Staff Analysis

On November.21, 2000, the claimant submitted its Proposed Parameters and Guidel'ines
(Exhibit B). After distributing this to theparties, the Commission received comments from
the SCO and on May 23, 2001, conducted a pre-hearing conference with representatives from
the DOF, the SCO, and local law enforcement agencies.

Staff 1ev1ewed the claimant’s proposal and the cornrnents recelved No comments were - .-,
received on, nor did staff make substantive changes to the following sections: L. Summary of
the Mandate; II. Eligible Claimants; IIL. Period of Reimbursement; or VIII; Required
Certification. Nonsubstantive changes were made-for the purposes-of clarification,
conformity to the statute and Statement of Decision (Exhibit A), and cons1stency with
language in recently adopted parametets and guidelines. -

Staff n10d1ﬁed the clannant ] Proposed Parametels and Gu1de11nes (Exhlblt B), as dlscussed
below. S e . .

IV, Reimbursable Activities

+ The claimant’s proposaly\(Exhibit B;p. 60) descrtbes the reimbursable activities for
- performing administrative activities, taking photographic records of evidence, obtaining a
certlﬁed wr1tten chemical analys1s and stor1ng and d1spos1ng of the evidence.

A, Adnnmstratwe Act1v1t1es

Clannant pr oposes (Exhlblt B p. 60) rennbursement for developmg or updatmg internal
policies, procedures and manuals and other materials pertaining to the conduct of the
mandated activities (emphasis added). Staff finds that this description of the activity goes
beyond the scope of the mandate and is overly broad because reimbursable activities must be
specifically -defined in the parameters and guidelines.  Thus, staff recommends this be limited-
to developing--but not updating--internal policies, procedures and manuals,-but not other .
materials; and recommends this be a one-time activity. There is no evidence in‘the record to
support that this should be an ongoing activity, which “updating” would imply. .

As for claimant’s proposed reimbursement for maintaining files manually or electronically
(Exhibit B, p 60), staff recommends this be prorated to limit the cost to those photographs
actually offered or introduced as exhibits, and state that this be an ongoing activity.

Staff finds that these adm1n1strat1ve act1v1t1es are the most reasonable methods of cornplymg
with the mandate. (Cal. Code Regs tit. 2, § 1183. 1(a)(4))

B. Photographic Record of the Ewdence

Penal Code section 1417.3 subdivision (b) states “[e]xhibits toxic by their nature that pose 2
health hazard to humans shall be introduced to the court in the form of a photographic record

153



and a written chemical analysis certified by competent authority.”

The Statement of Decision (Exhibit A, p. 37), among other findings, concluded that the test
claim legislation imposed a reimbursable state-mandated program for ““[a]ctivities reasotiably

necessaty to provide a photographic técord of evidence for evidénce that poses a health
hazard. (Pen. Code, § 1417.3, subd. (b).).”

.Claimant proposes reimbursement for providing a photographic record of evidence that poses
a “‘potential” health hazard (Exhibit'B, p. 60). " Staff recommends changing the word
“evidence” to “exhibits,” and adding “to hurans” after health hazard, in orderto conform the
Parameters anid Guidelines to the statutory 1anguage ‘Staff also recommiends deleting the
word “potential” because it neither': appears in the statute nor the Statement of De0131on
(Exhibit A), and is overly broad. - o S : '

Claimant proposes reimbursement for providing a photographic record of evidence for
potentially hHazardous siibstances, in¢luding:items defined in Health and Safety Code -

section 11054 et. seq. (Exhibit B, p. 60). This is a reference to the Uniform Controlled
Substances Act, by which claimant is proposing reimbursement for photographing illegal
drugs. Staff disagrees. There is no evidence in the record that illegal drugs are exhibits “toxic
by ...nature that pose a health hazard to humans.” (Pen. Code § 1417.3(b)). Nor should they
be if properly handled &s evideticé. Therefore; staff recommends deleting reference to the
Uniform Cénitrolled Substances Act. Photographing a-controlled substance isniota
reimbursable activity ufider subsection (b) 6f Penal'Code section 1417.3 unless it is hazardous
waste as defined in the Claimant’s Proposed Parameters and Gu1dehnes as Mod1ﬁed by Staff

Photographing controlled substances is a reimbursable activity under subd1v131on (a) of Penal
Code section 1417.3 if the court orders them returned to the party offering them dueto a
security, storage; or-safety problem. However, the local ent1ty must show a copy of the court
or der or other ev1dence from the court of 1ts determmatlon e

Claunant proposes re1mbursement for photographlng exh1b1ts that pose a health hazard
“including that defined in... 40 C.F.R.;Parts 261 through 265, 268,-and Parts 270, 271.”
(Exhibit B, p: 60). ‘However, most of the Code of Federal Regulatrons c1tat1ons are not
applicable to the mandated program, as follows:

o 40 Code of Federal Regulatlons part 262 estabhshes standards for generators of
hazardous waste;

» 40 Code of Féderal Regulations part 263 governs transportatlon of hazardous waste;

e 40 Code of Federal Regulatlons part 264 are minimum national standards for
management of hazardous waste, mcludmg closure of facilities; ‘

e 40 Code of Federal Regulations part 265 consist of interim status standards for owners
and operators of hazardous waste treatment, storage and disposal facilities;

e 40 Code of Federal Regulations part 268 are land disposal restrictions;

* 40 Code of Federal Regulations part 270 are regulatlons for the Hazardous Waste

‘ Perrn1t program and
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e 40 Code of Federal Regulations part 271 are requirements for authorization of State
Hazardous Waste Programs.

Staff recommends the citations in the Parameters and Guidelines be limited to the definition
and listings of hazardous waste in 40 Code of Federal Regulations part 261. Staff also
recommends deleting reference to the Resource Conservation and Recovery Act (RCRA).
There is no section 3010 as cited by claimant; the current act is Title 42 United State Code
Annotated sections 6901-6981. Most importantly, citing 40 Code of Federal Regulations part
261 should render the RCRA citation unnecessary.

Claimant also proposes reimbursement for equipment and supplies to photograph the evidence
(Exhibit B., p. 60). The SCO recommended the addition of the phrase “reasonably necessary”
to prevent the reimbursement of equipment and supplies beyond the requirement of the
mandate. The claimant concurred with the change. Staff included the SCO’s proposed
modification because equipment and supplies are subject to the limitations in sections

V.A.2, Materials and Supplies, and V.A.4. Fixed Assets and Equipment. Section V.A.2., as
edited by staff, limits materials and supplies to those “consumed or expended for the purpose
of these reimbursable activities.” Section V.A.4., as added by staff, limits fixed asset and
equipment costs to those “necessary to implement the reimbursable activities” or a pro-rata
portion of the purchase price if the asset is also used for other purposes.

Staff recommends deleting claimant’s proposed reimbursement for transporting photographs
to court because it was not in the Statement of Decision, and local entities would have had to
transport the actual exhibit to court prior to the test claim statute (see Exhibit A, p. 55).

Staff further recommends limiting this reimbursable activity to the cost of photographs
actually offered into evidence as exhibits. This would conform the reimbursable activity to
the language of the test claim statute, which is limited to “exhibits offered by the state or
defendant” (Pen. Code, § 1417.3 subd: (a)) or “exhibits ...introduced to the court” (Pen.
Code, § 1417.3 subd. (b)).

C. Provision of Certified Written Chemical Analysis.

Penal Code section 1417.3 subdivision (b) states “[e]xhibits toxic by their nature that pose a
health hazard to humans shall be introduced to the court in the form of a photographic record
and a written chemical analysis certified by competent authority.”

The Statement of Decision (Exhibit A, p. 37), among other findings, concludes that the test
claim legislation imposes a reimbursable state-mandated program for “provision of a certified
- written chemical analysis of evidence that poses a health hazard.”

Claimant proposes reimbursement for providing the court with a written chemical analysis of
an exhibit that poses a “potential” health hazard (Exhibit B, p. 60). Again, staff recommends
deleting the word “potential” because it neither appears in the statute nor the Statement of
Decision, and is overly broad. Staff recommends that the written chemical analysis activity
expressly exclude controlled substances, unless the exhibits are “toxic by their nature that
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pose a health hazard to humans” (Pen. Code §1417.3(b)), for the same reason citied above in
discussing Health and Safety Code section 11054 et. seq., the Uniform Controlled Substances
Act. As stated, there is no support in the record that controlled substances un1form1y pose a
human health hazard if properly handled as evidence.

D. Storage and Dlsposal of Exhibits (not photographs) -

The statute says little about storage or disposal of exhibits, except in section 1417, subdivision
(b), which says that “following introduction of the exhibit, the person or persons previously in
possession of the exhibit shall take responsibility for it, and the court shall not be required to
store the exhibit.”

The Statement of Decision (Exhibit A, p. 37) allows reimbursement for “activities reasonably
necessary to provide a photographic record of evidence for evidence that poses a health
hazard” and for “storage of evidence that poses a health hazard.”

The claimant included reimbursement for transportation to and maintenance within an
appropriate storage facility for the type of evidence (Exhibit B, p. 60). Staff recommends
specifying that the storage and disposal reimbursement be limited (1) to exhibits for which the
local entity offers or introduces a photographic record of evidence; and (2) from the time of
photographing until after final determination of the action as specified by Penal Code section
1417.1, 1417.5 or 1417.6 or-court order or rule of court that dictates the retention schedule for
an exhibit in a criminal trial. Thus, in many cases without an appeal, the evidence would be
retained 90 days after final judgment, since Penal Code section 1417.1 specifies that final
determination does not occur until 30 days after the appeal deadline.

Claimant also included “[d]isposal of the evidence in accordance with the state and federal
laws, including the preparation and maintenance of any required manifests, transportation of
the material by appropriate transportation method for disposal, or for any required treatment
prior to disposal.” (Exhibit B, pp. 60-61); The SCO recommended the deletion of this item
because the Commission’s Statement of Decision did not identify disposal as a reimbursable
activity, and because prior to this mandate, local governments would have disposed of the
exhibit. (Exhibit C, p. 67).

Claimant responded to the SCO’s comment with a declaration by claimant’s Chief Forensic
Chemist and Assistant Laboratory Director stating that prior to the mandate the court would
dispose of the exhibit, whereas after the mandate, claimant is required to dispose of it (Exhibit
D, p. 70). Also, claimant’s original test claim stated that before the test claim statute, the
court kept exhibits until final disposition of the action. :

Staff recommends deleting claimant’s reimbursement language for disposal of exhibits that

are toxic and pose a health hazard. This is an activity that is beyond the scope of the statute,
the test claim, and the Statement of Decision (Exhibit A), none of which mention disposal.
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V. Claim Preparation and Submission

Staff added or changed language under A. Direct Costs, and B. Indirect Costs, to conform the
language to parameters and guidelines recently adopted by the Commission.

B. Indirect Costs

The claimant’s proposal only described indirect costs reimbursement for cities and counties
(Exhibit B, p. 62). Staff revised this section to include reimbursement for city and county,
school districts, and special districts.

The claimants, representatives of the SCO, and staff have agreed to use the definition of
indirect costs as found in the Office of Management and Budget Circular A-87 for cities,

counties and special districts. Staff modified this section accordingly.

VLI, Supporting Data

Again, staff added or changed the language to conform it to parameters and guidelines
recently adopted by the Commission.

VII. Offsetting Savings and Other Reimbursement

In addition to the changes conforming the language to recently adopted parameters and
guidelines, staff recommends adding a reference to Health and Safety Code section 11642,
subdivision (c)(1), because of its offsetting potential. This statute authorizes the SCO, to the
extent funds are available, to reimburse counties with population under 1.75 million for the
cost of removal, disposal or storage of toxic waste for clandestine drug labs as a source of
potential offsetting revenue. This would only apply to offset of storage costs under IV. D
above.

IX. Data for Development of the Statewide Cost Estimate

This section is now unnecessary because statewide cost estimates are developed using actual
claims data filed with the SCO. Therefore, staff deleted this from the claimant’s Proposed
Parameters and Guidelines.

1

IX. Parameters and Guidelines Amendments

Staff added this section to cite the Commission’s regulations regarding amendments to
parameters and guidelines. :

Staff Recommendation

Staff recommends that the Commission adopt the claimant’s Propose Parameters and
Guidelines, as modified by Commission staff, beginning on page 10.

Staff also recommends that the Commission authorize staff to make any nonsubstantive,
technical corrections to the Parameters and Guidelines following the hearing.
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Claimants’ Proposed Parameters and Guidelines,
' As Modified By Staff

Penal Code; Section 1417.3
Chapter-875; Statutés of 1985, Chapter 875
' Chapter734--Statutes of 1986, Chapter 734
- 382-Statutes of 1990, Chapter 382

‘Photographic Record of Evidence

I. SUMMARY AND SOURCE OF THE MANDATE

Penal Code section 1417. 3 as added by Ghaete—r—@?—S—Statutes of 1985 chapter 875 and
amended by Ghapter—?%ét——Statutes of 1986, chapter 734, and Ghaiatei-—%&’%—Statutes of 1990,
chapter 382, requires a photographic record of evidence, and in some instances ‘a certified

chemical analysis of the exhibit, for those exhibits in a criminal trial that pose a security,

storage, or safety problem, or if the exhibit, by its nature, is toxic.and poses a health hazard to
humans. ‘. : o : :

On October 26, ZOOO, the Commission adopted its Statement of Deci‘sion that the test claim
legislation constitutes.a reimbursable state mandated program upon law enforcement agencies
fecal-governments-within the meaning of Seetion-6;-Aarticle XIII-B-, section.6.0f the
Cahforma Constitution; and Government.Code; Ssection 17514 for the following:

o Activities reasonablv necessarv 'to provide a photographic record of evidence for
evidence that poses a security, safety, or storage problem as determined by the court.
(Pen. Code, § 1417.3, subd. (a).) - ,

e Activities 1easonab1v necessary to provide a Dhotographrc reeord of ev1dence for

' "ev1dence that poses 4 health hazard (Pen Code § 1417 3, subd. (b). )

. The movrsmn of a certified wutten chemrcal analvsrs of ev1dence that poses a health

_hazard. (Pen. Code, § 1417.3, subd. (b))~~~

. The storage of ev1dence that ooses a securttv, safetv, or storage problem as determined
by the court. (Pen Code, § 1417.3, subd. (a).)

. The storage of ev1dence that poses a health hazard (Pen Code S 1417 3 subd. (b).)

II. ELIGIBLE CLAIMANTS

- Counties, cities; ora city and county; school districts and special districts that have law
enforcement agencies whieh-that introduce evidenee-exhibits in crtmmal trials_are ehglbl
claimants.

III. PERIOD OF RE]]\/IBURSEI\/IENT
ime-this i Hed: Sectron 17557 of the Government Code stateds that a test

claim must be submitted on or before June 30th followmg a fiscal year to estabhsh eligibility
for reimbursement for that fiscal year, ThlS test claim was flled by Qn-geteberég—}QQS—the

City of Los Angeles, Police Departrﬁent—ﬁledaa%ﬂ-test—e}atm on October 23. 1998.
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Therefore, costs incurred for Shapter-875+Statutes of 1985, chapter 875, Ghapter-734;
Statutes of 1986, chapter 734, and Ghapter——%%%—Statutes of 1990, chapter 382, are eligible for
reimbursement on or-after July 1, 1997. v

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included in the same claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)(l)—eﬁ-ﬁae—@evernmeat—@eée all claims for reimbursement
of initial years’ costs shall be subrmtted within 120 days_from the date on which-ef-notification
by the State Controller-of 1ssu§aaee—o£ claiming instructions.

If total costs for a given year do not.exceed '$200.00, no reimbursement shall be allowed,
except as otherwise allowed by Government Code; section 17564.

IV. REIMBURSABLE ACTIVITIES

For each ehglble clarmant aH-ehi-c‘
and-tzavel "

A. Adrmmstratwe Act1v1t1es T W ey L

j . I3 .
s o

) - the followmg act1v1t1es are ehglble for relmbursement

L.~ *“Developlng oi—upelatx%mtemal pohc1es procedures and manuals, aid-other
S : ed-aetivities: {0 unplunc,nt the
act1v1t1es hsted in c.ectlom IV.B, IV.C, and IV. D of these Parameters and
Guidelines (one-time.activity).

2. Mamtammg f1les manually Or électronically ~ ~
je ‘pursuant to implementation of Activities llsted in sections
IV.B. TV.C. and IV.D. of thesé Parameters and Guidelines. Penal Code-séetion
‘ #4173 The cost of thls activity will be prorated for photographs actually
intr odueed or offered as e‘dubtts (ongoing. actxvxtvj ‘ -

B. Photographic Record of Evidence (Pen Code, § 1417, 3(a))

For ovrdenco—exhtblts that poses a secur1ty, safetyi or storage problem as deternuned
by the court, or for owelane@ exhlblts that poses a poteotml»health hazard to humans,
mcludmg that- the definition of hazardous’ waste in 40 Code of Federal Regulatlons
part 261 defmed—m—ﬂealth—&—Safotheée—SseeHeﬁs%@-S# ot-SeG-i- . -~Pa+4cs
261-thr o&gi%%&—&nd—?aﬂs—%@—}llr or human’ health hazards Wthh are subject
to—the-no&t&eatron—requuement&ebseeﬁon—%@1 %Hhe-federal&%esourc&@onsewaﬁon
& Reeovery-Aet; Health & and Safety Code; Ssections 117600 et seq I—Iealth &: and
Safety Code; Ssections 25140, et seq.:

1. Purchasing equipment Equipment-and supplies reasonably necessary to
photograph the-evidence exhibits, whether for digital or«film pictures, including,
but not limited to: cameras, developing equipment, laser printers, software,
film, computers, and storage.

2. Takmg of the photographs, sorting.and stormg photographs and developmg and
printing photographs_;«ti aa}spottatron~ef—photoa1—aphs~to«eeurt This activity is
limited to photom aphs actuallv introduced or offel ed into ev1dence as exhlblts
C]armant must provide | supportlng documentahon with subsequent
reimbursement claims that the court has deemed the exhibit a security, safety or
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storage problem by providing a copy of the court order, local rule, or other
proof of the court’s determination, :

C. Provision of Certified Writteri Chemical Analysis (Pen. Code, § 1417.3(b))

1. For that evidence which poses a poteﬂtiai%health hazard to humans, the
sampling, analysis and preparation of a written report by a laboratory certified

1nclude reimbursement f01 samnlmgj analvsrs or 1ep01t m eoaration for
controlled substances, including those defined in Health and Safety Code
settions 11054 et. seq. unless the exhibit is toxic and poses a health hazard to
‘humans.

D. Storage aﬂd—Dispeeaiof Exhibits (Cal Code ot chs tit. 2. § 1183 1(a))

For evidence-exhibits which- that poses a security, safetyi or storage problem as
determined by the court, or for evidence-exhibits whieh-that poses a petential-health
hazard_to humans for which the local entity offers or introduces a photographic
record of evidence:

1. Transportation to and maintenance within an appropriate storage facility for the
type of-evidenece exhibit. Storage of the exhibit shall be from the time of
plrotoaraohing until after final detérmination of thé action as prescribed by Penal
Code sections 1417.1. 1417.5. 1417.6. or court ordet or rile of court that dictates
the retention schediile for exhibits in criminal‘trials.

2-Pispesal-of-the-evidence-in-accordance-with-the-state-and-federal-lawss—including
the-preparation-and-maintenance-of-any-required-maniteststranspertation-ofthe
material-by-appropriste-transportation-method-for-dispesal-er-forany required
treatment-prior-to-dispesal:

V. CLAIM PREPARATION AND SUBMISSION

Each Glaims-claim for reimbursements pursuant to this mandate must be timely filed and
identify each of the following cost elements for-w# :
mandate—Claimed-costsraust-be-identified-to-each reimbursable activity 1dent1ﬁed in Ssection
IV of this document.

SHPRORTING-DOCUMENTATION

COAPATR - are. those c,osts incury ed spec1ticallv for the 1eimbursable
activities. Direct costs that are eligible for reimbursement are:




1. Salaries and Benefits

Report each employee implementing the reim’bursable activitic,s 'bv namc 'iob

B AL e et T

Droducuve homs) Dcscnbe the speuhc rumbulsable activities peltormed and the
hours devoted.to each reimbursable activity performed.

M@%heaaﬁeyee&}aa@e%e%he&mﬁeaﬁe&eﬁﬁa&emp%yee@ﬁ%%d
Deseﬁbe—&he}em%mw&b}e—aetwmes—perfeﬁneé—aaé%pee#y-me—a@ﬂaal tirne-devoted-te

%Mmm%wwﬁwmmmmwm

&%MMWWM%W%W%
Employee-benefits-include repular-compensation-paid-te-an-employee-during-periods-of
amma%{%—&m&w%%w%%mamm
social-security;-pension-plansinsurance;-and-worker s-eom 1R
MMMMMﬂM}MM&%&W&W@M

2. Materials and Supplies

a-eh S-E8 st Report the cost of
t—he—materlals and Supphes that have been consumed or expended specifieatly-for the
purposes of-this-mandate these. I‘ClIllbUl sable activities. Purchases shall be claimed at
the actual price after deduotmg eash—dlscounts rebates and allowances received by the
claimant. Supphes that are w1thdrawn from inventory-shall be charged based on & an
appropriate and recognized method of costing, consistently applied.. .

3. Contracted Services

Provide-Reéport the name(s) of the contractor(s) whe—pe%ﬁem&ed—bhe—and serv1ce(s)
perfornied to implement the reimbursable activities. 3
serviee, Attach a copy of the contract to the claim. [f the Lontlactor bills 1‘01 tlme d]‘ld
materials, report the number of hours spent on the activities and all costs charged. If
the contract is a fixed price. report the dates when selvmes were De1f01 med and 1tenu7e
all costs for those sewlces Deseribether ‘ :

4, Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes.
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the
purchase price used to implement the reimbursable activities can be claimed.

4-5. Travel
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actwmes Include the date of tmvc,l dcstmdtlon pomt the spec1ﬁc erlbulsable
activity requmng travel, and related travel expenses reimbursed to the employee in
compliance thh the rulés oi the local 1urlsdxctxon Repott cmplovc.e travel time ,
according to the rules of cost element A.1, Salaries and Benefits, for each dDDllCclble
reimbursable activity.

P%%WMI&%M%&&M@H&—%MW%?E&%&%W
eliciblefor relmbursement-inneecor é&ﬂee—wﬁmh%&&es—eﬁ—%—lee&ﬁw deeueﬁ—

M@%ﬁ&ﬂ%@%ﬂh@—&ﬁ#@%@%@)—p{ﬁ;@%&@# ;

5:6. Trammg

%&ees%ef—&&mﬁw—&n empleyee-—t&pel ﬁema«the—rﬁaﬁd&&eé—aeﬁ%feﬁ%%i }aﬁfbl%fek

Rmmbur»s&bla*cests«ma i 1c4uele~»sa1a1 ws»ecnd b@n@»ﬁts—-iog}stratmn-feose«u &mper«tat}on»-
lodeing —expenses-and-per dl@m- ‘

Report the cost of training an employee 10 | etfoun the 1e1mbursable stlVltleS as
Jecmed in Section IV of thxs document. Report thé name and job clasmhcatlon of
each employee preparing for, attendmg, and/or conductmg trdmmez necesqarv to
implement the reimbursable activities. Provide the title, subject, and puipese (related
to the-mandate of the training session), dates attended, and location, - If the training.
encompasses subjects broader than the reimbursable activities. only the pro-rata portion
an be clmned Report amp]ovee trammg time f01 CdCh amahcable xemabursable _ |

acaordmg to the mles of cost element A 3 Cont1 acted Se1v1ces

B. Indirect Costs Rates
G%}p&ﬂﬂ&?ﬁ&f@ﬁﬂéﬁ%%%@%@h@%l@—ﬁ@H@ﬂﬁbﬁseﬁ&e&t Indnect uoqis are costs that have

been incuired for comimon of joint purposes. Thcqe costs benefit more than one oost ob1cct1ve
and cannot be readily idertified With a particular final cost objectivé without &ffort .
disproportionate to the results athieved. After direét costs have been determined and assigned to
other activitiés, as appropriate; indirect costs are those rfemaining to be-allocated to benefited cost
obiectives: ‘A cost may 1ot 'be-allocated as an indirect cost if any othei cost incurred tor the same
purpose, i1 like circiimstances. has been claimed-as a dnect cost. o

Indnect costs mclude ( a) the mchrect costs orlglmtmg m eaoh demltmcnt or agcncy of the

Loveumwntal services dlstubu Led throu;h Lh(, cenudJ service cost dlloccmon plan cmd not
otherwise treated as direct costs.

1. thoo] Districts

School districts must use the J-380 (or subsequent replacement) nonrestrictive indirect cost rate
provisionally approved by the California Department of Education.
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County offices of education must use the J-58(0 (or subsequent replacement) nonrestrictive
indirect cost rate provisionally approved by the California Departiment of Education. .

Community colleges have the option of using: (1) a federally approved rate. utilizing the cost
accounting principles from the Office of Management and Budget Circular A-21, "Cost
Principles of Educational Institutions”: (2) the rate calculated on State Controller's Form FAM-
29C: or (3) a 7% indirect cost rate, :

. Counties, Cities and Special Districts

Claimants have the option of using 10% of direct labor, excluding fringe benefits, or preparing
an Indirect Cost Rate Proposal (GRP)-ifthe-indirect-cost-rate-claimed-exceeds16%- pursuant
to the Office of Management and Budget Circular A-87.

VI. SUPPORTING DATA

A. Source Documents
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ealendnrs-declarations—ete;) that show evidence of the validity ef-sueh-eests-and their ;
relationship to the reimbursable activitics.state-mandated-program- Documents may include,
but are not limited to, worksheets, employee time records or time logs, cost allocation reports
(systemn_generated), invoices, receipts, purchase orders, contracts, agendas, training packets
with signatures and logs of attendees, calendars, declarations, and date relevant to the
reimbursable activities OthCIWISC reported in compliance w1th Ioc,dl statc and tedcml
Qovemm(,nt 1equuc,ments M%-deeumef&&aeﬁﬂﬁ—s&pp : 5

B. Record Keeping

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for
actual costs filed by a local agency or school district pursuant to this chapter is subiject to audit
by the State Controller no Jater than two vears after the end of the calendar year in which the
reimbursement claim is filed or last amended. See the State Controller’s claiming mstruulons
regarding retention of required documentation during the audit period.,

VII. OFFSETTING SAVINGS AND OTHER-REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a direct-result of the
same statute or executive orders found to contain the subjeet-mandate shall be deducted from
the costs claimed. In addition, reimbursement for this mandate received from any source,
including but not limited to, service fees collected, federal funds and other state funds, shall be
identified and deducted from this claim. This includes offsets pursuant to Health and Safety
Code section 11642 subdivision (¢)(1) which authorizes the State Controller, to the extent
funds are available, to reimburse counties with population under 1.75 million for the cost of
removal, disposal or storage of toxic waste from clandestine drug labs,

VIII. STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of the
claim, as specified in the State Controller’s claiming instructions, for those costs mandated by
the Sstate contained herein.
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EXHIBIT A

S ' R O S BEFORETI{E‘,
S COMMISSIONON STATEMANDATES |
STATE OF CALIFORNIA' .« .-,
INRETEST CLAIMON: = " ="' - | No. 98-T¢07

 Penal Codé Sction 1417.3¢ a8 diftendéd by *

Statutes of'1985, Ohapter 875, Statutes .
of 1986, Cha‘p‘tel 734, and Statutes of 1990,
Chaptet' 3 82

Filed ori October 23, 1008 - & =

B};f the Los Angeles Police Depaltment,
Claimant.

o

e, e e e e
LN ERRCEY N

STATEMENT OF DEOISION

e o

P/'iOtb,’g;‘@lﬁ"CR:?éO'}’d of Ewic’i'eﬂca .

H

3’ STATEMENT OF DECISION PURSUANT
. TO. GOVERNMENT CODE SECTION 17500
~ET.SEQ.; TITLE 2, CALI_EORNIA CODE OF

REGULATIONS DIVISIONZ CHAPTER B
2.5, ARTICLE 7

: (Adopz‘ed on Octobe7'26, 2000)'.’:

'y

‘The Connmssmn on State Mandates (Comnnssmn) heard and declded thls test claimon
Septemhel 28 2000° durmg & regularly schediled: hédiing, Pariela’ Stond, Steve I ohnson ‘
Norman Lee, and Allan Burdick appeared on the behalf of the claimant and Cednok Zelmtls '
' appeared onthe behalfof the- Department of Finance, - : ; AN

The law apphcahle to fhe Comlmssmn 5 detenmnanon of & a re1mbu1sab1e state mandated )
prograin is Government Code sectIon 17500 et 8edy art1cle XIII B Sect1on 6 of the Cahforma o

Const1tut1on and 1e1ated case law

T : \

The Connmssmn by a vote of 4- 2, app1 oved thls ‘test claim.
BACKGROUND AND.FINDINGS; .

The test clann legislation 1equ1res 4 photographlc r

oord of ev1dence and in some mstances a

ce1t1ﬁed ohemleal analys1s of'the B}d]lblt fot those exh1b1ts ing cr1mma1 frial that pose a
security, stolage or'dafety probléi, or 1f the Iex]nb1t by ifs nature, is ‘toxic and poses a health
hazard. The ability to introduce evidefics iri'a crimitial trial stems from thé due process *
requirements of the United States Constitution. In add1t10n, the California Evidence Code

provides that all relevant evidence is admissible.

Claimant’s Contentions

The claimant contends that the test.claim! legislatich imposes & new program upon law
enforcement agencies.. Specifically, the claimant submits that the test claim le glslat1on requires
the introduction of a photographic record-of ev1dence and;ifriecessary, chemical analysis of
exhibits in a criminal trial that poses a health security, storage, or safety problem Moreover, the
clannant oontends that the test claim legislation amended prior law, which had required the court
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to keep-all exhibits that were introduced in a criminal-trial, to now require the party to store those
exhibits that pose a health, security, st01age or safety problem. Therefore, the claimant
concludes that the test claim leglslatlon 1111poses 1e1mbulsab1e state-mandated activities ‘upon law
-enforcement agencies, . : C

Department of Finance’s Contentions

The Department of Finance (DOF) agrees with the claunant fhat the test claim 1eg1s1at1on o
imposes additional costs upon local agencies, However, DOF contends that the test claim
legislation does not impose unique activities upon.local agencies as required under article

XIII B, section 6 of the California Constitution: It is DOE’s position that the test claim
legislation imposes the requirement to introduce certain exhibits as‘a‘photographic record upon.
all partles in a criminal proceeding, Therefore, DOF concludes that the test claim Ieglsla,tton
does'iiot nnpose umque 1e1n1bu1sab1e state-mandated activities upon law enforcement agencies.

Altel natlvely, itis, DOF’S posmon that 1f the Commission finds that the test claim legislation
unposes 1e11nbursab1e state—mandated costs upon law enforcement agencies, any savings related
to agencies’ not havmg to comply w;th safety plooedures for the transportation'sf toxic or other

. hazardous exhibits to and from the courtroom should be offset
N
Comimission’s Flndmgs

In order for a statute or execut1ve 01der wh1ch is the subject of a test claim, to-impose a
reimbursable state mandated pr ogran, the language (1) must impose a plogram upon local
governmental entities; (2) the prograni must'be new, ‘thild cOnstitufing a “new program” , or it
must create an increased or. “higher level of servicg” overthe former 1equ1red level of servlce,
and (3) the newlysequued program or: mcreased :level of se1'v1ce ,must impose costs mandated by
the state.; .

. .:,,," P i ,,, ,‘,‘..;, ¢ . ~I, g yr.\;ftt“ L .f: ‘!,..; v I_e B
' oyt

The California Supleme Court has defmed a “new prograti’ of “]Jigher leveliof service™ ag a -

program that caities. out the. govetmnentsl function of providing services to the pubhc ora 1aw,
which to 11np1e1nent a.state policy, i , Imposes unique, 1equ1rements on local 8.%611(3168 or school -
districts that dd not apply generally to all residents and entities in the stste The court.in Ca; mel-.
Valley Fire Protection Dzst V. State of Calzfm nza stated “only one of these fmdmgs Is necessary '
to trigger reimbursement.” : :

,~.,:“

To determine if a 1equued prograti is Hew of unpo highér {evel of service, a comparison
must be undertaken between the test claim legislation.and the. legal requirements in effect
immediately before theenactment of the test claim 1eg1s1atlon .To determine if’ the new-
program or hlgher level, ofservice imposes costs mandated by the state, a-review; of state and
federal siatutes, regula’uons and cage law must be undertaken
B L S AR A VO S P ",tattff‘-' SR e I

PR
R S S B S
el

! County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56. , L
* Carmel Valley Fire Pratectzou Dist, vi Stale of Callfoz nia (1987) 190-Cal.App.3d 5215 5370 ¢ v

3 Counbyl'of Los Angeles, supza (1987) 43 Cal3¢ 46, 56, Car mel Tfalley Fire Priieciio: Dzst supza (1987) 190
Cal.App:3d 521, 537, Litma Mar. Umfed ‘School Dist. v. Homg (1988) 44 Gal.3d B30; 835

“City of Sacramento V. State bf C'allfomta (1990) 50 Cal3d 51 76 Hayes V. C'omnusszon ou State Mandates (1992)
11 Cal App Ath 1564; 1594; Governiment Codé Sections 17513;717556, - @
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Based on the: fo1ego1ng, the Commission.addresses the. fo]lowmg issues fo.determing.if the test.:. .
claim legislation imposes reimbursable state-mandated activities upon law enforcement agengies:

1. Does the test.claim legislation carry out the governmental function of providing services

to the public or impose unique requirements upon law, enforcement agencies and, thus,. -
constitute a “plogra1n?7~within the ,nleaning of article XTII B, section 6 of the California

Const1tut10n? e .

.ur‘-gm; o PR : . . \ s

| enforbement agenc1es $within the meanmg “of article XiII B! ‘section 6 of the Cahfonna
Coustitution &nd inpose “costs mandated by the state w1th1n the meamng of
Government Code section 175147 S P

Tssue 1

Does the tegt cldim 1eg1s1at1on cany out the governmental function of p10v1d1ng
setvices o the pubhc or 1n1pose umque 1cqunements upon law enforcement ' -
agencies and, thus, constitute a “program” thhm the 1neamng of art1cle X1 B
section‘6 of the Cahfonua Const1tut1on?

Does the Test Claim Le g1slatlon I1nnose Uruque Requn ements Unon Law Enfo1cement
Agenc1e ?

The Department of Fmance (DOF) contends fhat the test claun 1eg1s1at1on does not unpose
1ennbulsab1e costs upon law enforcement .agencies. because the test c1a1m 1eg1s1at1on does not:

.....

Commission agtees that the test clann legtslanon does not nnpose umque requnements upon
local government, Penal Cogte sectlon 1417 3 requires the infr oduction of a photogtaplnc record-
of evidence and, 1f necessary, a,written chemical analysis of exhibits that pose-a health, secur1ty,
storage,.or safety problem. In add1t1on the party introducing such ev1dence is now required to
take possession and store the. exh1b1t These requirements apply to any party w1sh_1ng o
introduce such ev1dence ina crtnnnal trial, The1efore the-Commission finds that the .. .
requirement to 1nt1oduce a photog1 aphic | 1ecord of ev1dence provide a written chemlcal analyms ,
of the evidence 1f necegsary, and take possession and store evidence that poses a health secur 1ty, 3
storage, or safety problem is not unique to local goverrnnent

However, the analysis of whether the.test claim 1eg1s1at10n constitutes a new program is not over
simply because the test claun act1v1t1es are not unique.to local government. As further stated in
County of Los Angeles the definition of a “new program” or “higher level of service” includes a,
program that carries out the governmenta] function of providing services to the public.’ As

- stated by the court in Carmel Valley, “only one of these findings is necessary to tr1gger
reimbursement,”® Therefore, an analys1s of whether the test claim legislation carries out the

governmental function of providing. services to the public must be undertaken.

e . TR AT

5 County of Los Angeles, supra (1987) 43 Cal.3d 46, 56.
S Carmel Valley Fire Protection Dist., supra (1987) 190 Cal.App.3d 521, 537

169



Does- the Test-Glaim: Lemslatwn Carrv .ut the: Govemmental Funetten of Prov1d1na Servtces tor
the Public? . = T L G Fo

To detenmne Whethe1 the tést claim flegislatlon carties out the goveminental futictior‘of
providing : sewmes to the publio it ig ‘Tecessary’ to défine the progiam. Wlthin ‘whichithis test claim
legislation opétatds. ‘In Caiinel Valley, thie court was faced with the questiofi of Whethei the

- requirement to provide safety clothmg and equipment for firefighters represented a refmbursable
state mandated ,plogram In answering the. questlon of whether the legislation represented a

“new pmgram or “hlghel level of servioe,” the court dld not view.the program a8 simply.the

provigion of safety equlpment tp fueﬁghters Rather the court v1ewed the p1 ogram as something
much broader — the provision of fire protection in the state : oo :

The Carmel Valley court explained:

- “Police.and fire protection are fwo of the most essent1a1 and basic. functmns of
government [Cttatton omitted]. This elassxﬁeatmn is not weakenect by the State’s
assertion that there are private sector fire ﬁghters who are.also subject to the [test
claim'legislation] . . . . ‘We have no difficulty in eoncluchng a8 8 111atte1 of Judtmal
notice that the oveiwhellmng number of fire fi ghte;s a’zscharge a classzcal ‘
governmental fukiction.’® (Briphasis added Yy e o o

The Commission ﬁnds that the program w1th1n whlch the test claim legislation operates is the
: crm:unals m dahforma isa "eeuharly

I "safety plobl n th

' h:‘hazarﬂ
rmnental functioh’ of pr
constitités’a “program” witliin the me mng of atticle XII ¢ oof'the Californ]
Constitution.’ } LT R A

Howéver, the inquiry must contmu' o detenmne if thigse activities are hew or nnpese atiigher
level of gervice and 1f 50, if there are costs mandated by the state These 1ssues a1e d1scussed

below> = . )

; o : .
ey I : R T . N ts
S B : . i

Issue 2 i e B

Does the test claim legislation impose ‘a new program ot higher.level'of service ' -
upon law enforcementiagencies withifi the meaning-of article XTI B,!section 6 of
the California Constitution and impose costs mandated by the state within the
meaning of Government Code section 175147

7 Ibid,
} Ibid. )
® Long Beach Unified School Dist. v, State of California (1990) 225 Cal. App.3d 155, 172+
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In order for the-test-¢lainidegislationso impeseia reimbursable: program ahder-drticle XIHB ;
section 6 of theCalifoftiih Constitutiot, the: newly requtred activities must be state mandated 10
To determineif a 1equ1red\program i§'riéw orimp0ses 4 higher level of service,-a comparlson
must be undettalen between the test ¢laim legislation and the 1égal requir érients in effect

‘immediately before the enactinent of the: ‘test clainlegislation, R P

Pllor Law . : ’ Yy t nhy R }r) i <|‘r '.":“"l.‘;" [ l." ‘1 < .1%‘.‘5}:,‘ . l
" The Sixth Amendment to the Umted States Con

“In allrcrlmmal p1csecut1cns the acoused shall enjoy the rlght to a. speedy and
public trial, by andmipartial jury 6f the State.and district wherein the crime shall
have beefl committed; . . .'and to be. mfonned of the nature and cause of the
accusationyto be: confronted with witnesses against him; to have: compulsory
process | for obtalnmg w1tnesses in h1s favor and to have the Assmtance of
Ccunsel for hlS defence mizs ot

t1on p1 ov1des '

o B ' L Gl g v
From these due plocess r1ghts stems the requtrement for the prosecutlon to ploduce eV1dence of
an individual’siguilt; Bvidence Code section.140 defines ¢ ‘evidence™ asTestimony, W11t1ngs, D

material objects,:orfother; th1ngs p1esented to the senses that are offered to prove the existence or
nonexistende.of. a fact.%. EV1dence Code:section: 35 0: provldes that.only 1e1evant evidence is: .. -
ad1mss1h1e Pl -

o ,“‘. A . Sk o T, L ( L TR Y X

of the’ test cf[airn leglslatlon thig prosecutlon was ‘able to mtroduoe ev1dencer
,A -ncludlng ev1dence tox1c by itd'tiative. Prior law' prov1ded thaf all exhibits
introchicéd of flsd i any CrithinAl act1 1 shall be retatfied by, the ‘cotirt clefk il final
-determinaifén‘of théadtion® Pior law 186 inéliadd pr ocedtires' fot the d1sposrt1on Of exhibits
and the release of exhibits upon stipulation of the parties.'* The Commission*fiids that pHor faw -
did not include: propedures-for-photographing evidence, ~prov1d1ng chemical analyses,as i . -
necessary, and.the return‘ofi exhlblts to the parties: that pesea securlty, storage or safety p1 oblem
or those. exhlblts that; by theu nature, pose a health hazard. ., . St amens :

Curtétit Law: The Test Claiin Leglslatlon ‘/"" e e e

' ,A'“‘. o o i i . N ‘ . v o B -«-,“

Penal Code sectlon 1417 3 p10v1des

: P At :
“(a) At any tu:ne pr1or 10, the ﬁnal determm,atmn of the actlon or proceedmg, .
exhibits offered by the state or defendant shall be returned to the party offenng
them by order of the court when an exhibit poses a security, storage, or safety
problém, as recommended by the clerk of the court. If an exhibit by its nature is’
severable, the court shalliorder the olerk to retaiir a-portion ofithe exhibitmot'.

ey P AT S . e g EPRTE

.
Lo

o Lucza Mar Unfed Schaol Dzst , SUpra 44 Cal, 3d 830 833, pe

" County.of Los Angeles, suprg (1987) 43 Cal:3d 46, 56; C'armel Valley Fire Prateaz‘zon Dz.s't supra, (1987) 190
Cal.App.3d 521, 537; Lucza Mar Unified School Dist, v. Honig (1988) 44 Cal3d 830; 835,

12 The Bill of Rights, the first ten amendments to the United States Constitution, was ratified on
December 15,1791.

13 Statues of 1953 Chapter 51 ongmally added fcrmer Ev1dence Code sect10n 1417
M Fcrmer Ev1dence Code sections 1418.6 and 1418,
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exteeding three-pounds by weight-or one-cubicfoot by volume-and‘shallorder-the:
returtt of the Balarice of the exhibit-to-the districtaftorney:' The clerk, upon court .
order, shall substitute 4 full-and complete photographic record of any exhibitor' .
part of any exhibit returned to the state iiriderthis section.” The party to whom the ‘
exhibit is being returned shall provide the photographic record.

- *(b) Exhibits toxic by their nature that pose a health hazard to humans shall be
introduced to the court in the form of;a photographic record and a written.:
chemical analysis certified by a competent authouty Where the cotirt ﬁnds that
good cause’exists to depart from this’ p1ocedu1e “foxic exhibits may be b1ought
into the coiittroom and it oduced ‘However, followmg iritrodiiction of the
exhibit, the person ot persons p1ev1ously i1 possession of the exliibit sliall take
respons1b1lity f01 it and tlie cou1t shall not be 1equ1red to store the exh1b1t ”

N

As stated above, prior law d1d not 1equue part1es 111troducmg exlnblts that pose a securlty, ‘
storage, or safety problem or those exhibits that, by their hature, posea health hazard to provide
a photograjplic récord of evidefice.’ Pr1ot lat didnot 1equ1re the mttoduot" rlfof a certlﬁed ‘
chemical analys1s ‘of exhibits thatt Posed health Hazard: Not did prior law require the party in
possession of this type 6f evidenice to assime the 1espons1b1hty for st01age Tliese activities
were added By tlie test ¢laim legislation and impdsed iipoit any party wishing to introdiice suich
evidence in a criminal proceeding. As discussed above, the activities required by the test claim
legislation catry out-the'governmental function of providing servicesto thepublic:; The .
Comumission finds that under the test claimlegislation, local law enforcement: :agencies are now
required to: (1) provide a photographic record for evidence that poses.g: health safety, security, -
or storage problem; (2) provide a-certified chemwal analys1s of ev1dence thatpose a health
hazard; .and (3)storethe evidence:. B R IR P

DOF has concluded “sect1on 1417.3 of the Pendl Cole may result in acldtt1011al costs to local
entities:”!® However, it1s DOF's pos1t1on thialt if the Cémmission ﬁnds that the ‘tést cldim

legislation imposes mandated costs upon la% enforcement agesicits any ¢laitns st be offset by

any local operational savings in accordance with Government Code segtion 17556;:8ubdivision
(e). Government Code section 17756, subdivision (e) provides: - :

“The commission shall not find costs mandated by the state .in any clalm

submitted by a local agency or school d1st11ct 1f aiter a hearmg, the eomrmssmn )
finds that : ; ‘

Ty T R R T ST PR P T PP seiveieviranan dvaasaend (eossaeiasrsnennisteantinereseryyanritsanan wesrsesssasiceanses )

“(e) The stahits". . . provides for offsettitig savings 16 local agsticies 6r school
districts whtch result in no net costs to the local agencies or school
districts. .

- The Commission drsagrees with DOF’s characterlzatmn of section 17556, subd1v131on (e) and
that subdivision (e), is 1nappl1cable to the present test clalm The Comrmssmn fmds that there is

B ST P

% However, DOF contends that the test claim activities are not unigue to logal govemment end thersfore are not.
reimbursable. The Commission addressed this argument under Issue I and concluded that the teat claim activities
carry out the governmental function of providing services to the public. PR :
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no evidence that the test claim legislation has provided offsetting savings to local law
enforcement agencies that result in no net costs.

. Therefore, the Commission finds that the test claim leg1slat10n has nnposed a New program or
higher level of service upon law enforcement agencies with the meaning of article X1II B,

section 6 of the California Constitution. Furthermore, the Commission finds that this new
program constitutes costs mandated by the state within the meamng of Government Code section
17514,

CONCLUSION

Based on the foregoing, the Commission concludes that the test claim legislation does impose a
reimbursable state-mandated program upon law enforcement agencies within the meaning of
article XIII B, section 6 of the California Constitution and Government Code section 17514 for
the following: : ‘

o Activities reasohably necessary to provide a fjhotographic record of evidence for
evidence that poses a security, safety, or storage problem as determined by the court.
(Pen. Code, § 1417.3, subd. (a).)

o Activities reasonably necessafy to provide a photographic record of evidence for
evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

o The provision of a certified written chemical analysis of evidence that poses a health
hazard. (Pen. Code, § 1417.3, subd. (b).)

o The storage of evidence that poses a security, safety, or storage problem as determined by
the court. (Pen. Code, § 1417.3, subd. (a).)

e The storage of evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)
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} photoqraphio record of‘evidenoe

'legisletion carries out tne~governmentel_funotion of

iﬁﬁigangwﬂﬁat§<Maﬁ@%&%ﬁl-;SQE#?mbEP;?B;MZDPD_N

L e
L Lt !

(A ohorus of "I do’s" was heard.)

ME . HIGA-‘SHI 51"“ Thank YD'U. ", ' ‘ . . i _— \ '
@he first testfolaim to hetheerd is Item 2,
Photogrsphio Reoord of Evidenoe.‘ This iten‘will.be i

presented by, DaVid SGribner of our staff

MR SCRIBNER- Good morning : : e

L]

e

The test oleim legislation requires a.

iand in some instances, .

£, the, exhibit for those

[;

a oertified ohe
exhibits in a oriminel triel that pose a ssourity,
storage or sefety problem, or lf the exhibit, by 1ts

nature, i=s toxia and pqses.e‘heelth heserd. Steff finds

that the isesue of“whether the ' test claim legislation

'represents s‘progrsm“oeﬂters on_if.the test claim

{
: 47 . i N 3 l
prov ng serv1oes to t;”i i ~

Eteff finds that the progran. within wnioh the

test olaim legisletron opere;es is tne criminal justioe

system in tne‘stenen_AProseoution of oriminals in

California is a peguliarly govermmental function

administered by local. agenoies as,'a servioe to the
publio, muoh like the provision of fire’ protection.

Therefore, in eooordanoe With the prinoiples set rorth in

. . Vine, McKinnon & Hell (916) 37i;éavs
A 176 /
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o stutbrbelens o o ver ST

' brovide a photographic record of evidence, fof evidénce

© Carmel Vallev, gtaff finds the elaim actlvitiee earry out

“the governmental function of prOV1d1ng services to the

wnewly required aetlv1tiee muet be mandated by the etate

I R S T T S PR S -
that poses a health, safety, security or storage problen;

a4 s SR . R TR T B
agenoies thét result in no*nét tosts.

Cactivities otikIlined A the staff. analysis.’

the redefd?

public and, thereby eenetltute ‘a proqram Withln the

meaning of Artioie XIIIﬂB, eection'G, of tﬁé déliforn}a

constitution, © TP - Lo mote e
'fn'nrgerufer“the teet'eiéiﬁ‘leQieldtion ta -,

inpoee a reimﬁureéblehnroqrem:ﬁneet AttlcleLXIII'B,

i

eectlnn 6, of “the Callfornla Cenetltntlnn, the |

L

e

Staff f£inds that the claim activities were notl

‘ s e T R R T . ‘ ¢
reguired under priol Ilaw; and, therefore, under currsnt -
law, lodsl law’enforcememt agencies are reguired to _

prVide‘a oeftffiedunnemibal enel§eiE’of'eﬁfﬁenae that -
pose 5 health hazatﬁf and stord the évidenos.
o Fﬁfthefﬁefe/jeQEEE finds that Govermment Code
eection 17556 edbdiffe&en'(ej‘ ie'inEbpliD;tleite the
test elalm as contended by the Department of Flnanee

There i1& no evldence that’ the test claim legielatlon has

provided offsetting savinge €6 1850al law enforcement

Steffftecenmende thit the Commiséion approve

the PHotbgraphic Recerd of Bvidence test claim for the

-
1

Will tHe parties please: etate thair nans fer

g

ME. STONE: 'Good morring, Chairman and Members

S 1 T R TR, B S O L T LI PR oy

|

R

Vlne, McKintion %%$ 11 (1) 371-3376
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wof the cammleelon Pamela Stone on behalf of the

w, e

~'ccmmmssiqp o, sta;e Mandatea. Beptember EB, 2000

n‘l {-:,,« 1 1\:. 4

"QQE.Ang%lee‘Poliee"Department, tqgether Withlcp;ef
e I T

Foreneie Ghemtet,er.ieteyegﬂJohneqnp_and Deteoctiva |
ClERLTO ST ey S TP e )

‘Ncpman Lee._ﬁ, L e e et " . o

A L :1‘ .,,,'. . “..'... AT T o

“ “ . PRI . a

Mﬁ, BURDIGKH{ And Allaanurdidk on behalf of

: the callforaia Atate Aeepciatipn of Countiee and aleo Dn

behalf of. ths Les Angeles Polipe Depamgment. . . .

4o Het v
o ¢

Al H

MR. ZEMITIS: Cedrik gemitls, Department of

TR e
,L,,‘

L

GHAIR PORINI' All right wculd the elalmante

\,'. i ‘\Jl

. ke to begin? SRR AR

v Madam Ghair

. this partleular clalm-mw%p@,waqde,ag:ae with the g

. ’ . . P e e
) P . RIS ‘«.i‘ . A e
. l

. BTONH: Yes, please, Thank xou,very.muehil

1

PR P . o . st -
. - S . f . *

We would like to thank very. mudh pemmieeion

Ry

staff for the amount ef tlme and effort Ehey! Ve placed on

‘ '

ﬁMCQmm;eelenJetatﬁ'aqatyeie,in thie,ma;ter, ,
. . s . . I . . S — l.:
o ... I8 I gould-turn it over tg .Detegtlve Nerman
.‘-T-Jelﬁv ) SE . W e ,:: RETEI > .- ) .‘ - PN

MR LEE' I‘ve been employed by the Clty of

Loe Angelee PDllDe Department for 27 yearephfﬂerpthe past-

%%wye?rsr.llva E%%Q~a.QQFEG#iVa"éna#aa~qaaqa2$957

~divisiop.. .I'm presently a dsfective IT supervisor, R

- asslstant in qhafqeuaf.what iz knoyn as the;ﬁgémplaintl

Detail," whigh. is.the.arresting procéssing.team within

the narcotios division. ' My present title is Nargotios:
0 . L. 2 ) IR A - ,

Divisionwgomplaigt Detail,,K Valley Filinq.TeamirOﬁﬁicerﬂin“

ChARTGE. . o -\ e, e

R IR T L g AR S e e bebdaeinas s usscuntbs 4 4 aiaessts HLE0s s 3 decemaidllar s marien sidincd wwes siimes i w o P

’j.

-Vine, McEinnon §7ga;l.~&siax»371-337a
B s ‘
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l

. The Complalnt Detail eonelete Df ee%en foiges

epread throughout the city, with g} total of 30 peeple

"who aréd reeponeible for Dbtainlng all the

‘; o .‘.‘,I.‘

nareotice—related arreet reporte Gltywide, and then

p

to the Dietrlct Attorney fDr rev1ew and

preeenting th

'Yx

preeeeutlon.‘ I'm Dne of the 1nd1v1duale reeponeible for
the over51ght and euperVLEion Df the un1te.~ o
’ Addltlonally, 1f there'are any problems or ,

mattere pleeented to the Dietrldt Attorney £y guldance

=}a advace, ag" needed on proeeeutlon, myeelf or my

euperv1eer would prov1de dlreetlon _
{. ©TY 'The LAPD agleee w1th the etaff analYEle on this
teet dlalm. In all the yeare I have been in thie fleld
“ho defendant hae ever intreduced druge into ev1dence at
triai “Bdr Rhve T ever heard of 'd defendant 5o dolng

- If ar defendant were th attemut to 1ntroduce
druge 1nto ev1denee at trlal, that attempt would in
iteelf, conetitute a v1olatlen of crlmlnal etatutee.

It weuld be extremely dlfficult to’ 1mpeeelble

fDr a defenee attorney ) explain why the defendant had

the right £ legal poeeeeelon of an 1llegal eubetancn. IF . -

an lllegal eubetance or & drug ie brouqht Intd” the
.dourt == some 1ndiv1duale have centraband when they ge

through the eourtheuee eeeurlty ——'the druge would be.

unrelated to the underlying offenee, and would, AR fact,

J
P

danetitute 2 newt offenee.

; = When lndividuale brlng druge 1nto the

courthouee, and the eame 1e found durlng the ecreenlng at

e . - -

’f‘Vfﬁe}«Mchﬁﬁoﬁ ﬁ%%iii"téfEY”371-3é7s

| S
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e 4JJ‘?§§ e wx.'S ,r, S .“‘ ‘.’J.L‘ i SR O .t e

X
oy Lab
A .. ,.»’J.A "

seourity, tha individual is arrested and booked for thef
R TN O A S PP T 1 '
new oharge._ ‘

iy *( i b

Thie, in faot happened yeeterday at Van Nuyeﬁ

' Courthouse when T. intervieWed the individual i
: i A : ;" S \y’: v o
Again, I thank the Oommieeion and ataff for
fe - s'“ﬁ'\ e o

_ the chief foreneio ohemiet

worime lab

‘membere?

their analy515 and I'm available to anSWer any gueetione.',

ot Tt L TR Coes
‘ CHAIR PORINI. All right gueetione from
AR " o : EE LU e,

e Lk

Next witneee?

WOa L d L

a R L -"_.*; R T 5, Lo ' 1 - A R
MS. STONE: . I have Mr. Steve Johnson, who is
r . L aEY '."‘_....‘l,_“.. . g Y BT .

i

P . R ‘
MR. JOHNSDN. Good morning My name ie steve

- hR . o R T

Johneon. I m the Chief Foreneio Ghemiet Aeeietant
i RN &

Laboratory Direotor for the Loe Angelee Polioe Department '

n,l EARIR Y | . 't .A”: _:\ .,: . ;"" ‘”?."f|

’.,. e “ . .o ‘ ‘
!’ i eE e : St foeal s 4 Al
3 . i K 1) .

In my ourrent oapaoity, Whioh I've held for

,'ff'.-; . " .[ i '\

‘:’the laet nine yeare, I have reeponEibility for the

.

‘narootioe analyeie funotione at both the main faoility in

B Van Nuye. N , ﬁ ’ . .-5'

'. R h . '|".n &

‘downtown Loe Angeleer and for our branoh annex looated in

it 'r‘f;' - k ) . SRR a i oy IR yile
L i - o [ . . t )

4\ W : R L IR

Baeioally, I manage the people that are

Tiie oo Ted f 7.‘:,2".« r* cop e v"-‘ S SFRE L
w

performing the aotual analyeie of oontrolled eubetanoee.

ol T AP e e LA

Thie reoent ohange in the law and

e e W ""1‘ . v i

implementation of polioiee by the Loe Angelee Euperior
S yi I . g e

Court of reguiring the introduotion of photographe rather

R ',-'{:\. ..“ -Jl‘nr

'than the aotual eVidenoe iteelf hae ELgnifioantly

[

impaoted our operation. We ourrently have 12 employeee
.‘ :-‘ g - . . RNV ""\—‘i v . .
perfoiming narootioe analyeie funotione and have had to

, ',ffmtipe, MoKlnnon ‘& HALL (916) 371- 3375 -
g T T e e i . 180“ SRR e
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§ ~ N

add two additional staff members just to handle the

inoreased workload due' to imaqinq, printinq, distiibutinq

: photographs of narootios ev1denoe

S I Would be happy to answer any questions that
N S JSAe, W, L e . \
you would haVe regarding this.
“ " . s L vl ' \
CHAIR PORINI' Questions from members?

MEMBER BHERWOOD' I have one question.
CHAIR PDRINI: Mr. Sherwood?

MEMBEHR SHERWOOD So prior to the law then, the

.photogiaphio aspeot wag not taking plaoe°, SR

 MR. JOHNSON: That's oorreot There Was no

requirement. foioers would booh eVidenoe . The evidence

-, F

would oome‘to the laboratory for analysis. We would
deliver our analysis results to Deteotive Lee and his
counterparts in the filing,team. Charges Would be filed
And if the sassﬂwould go to'oourt the officer would

retrieve the eVidenoe, either direotly in one of the

storage looations or we have a routine courier’ syetem

s

that pioks up and delivers eVidenoe from all of our

stations on a dally basis. And the eVidenoe would be

oouriered out to the station. The offioer would pick it

up at the station, take it to. oourt a
Many years ago, the eVidenoe was introduced
into oourt the oourt took oustody of the DVidenoe and
basioally maintained oustody of the eVidenoe and then
destroyed the eVidenoe The:oourt was responsible for

Ly

that

In more recent yesars, the court doesn't want to

: . .'x o . ,H y
Vine, McKinnon ﬁs'ﬂallJ (91€) 371-3376
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keep the evidence. They would’releeee,it'heok to the

,'polioe department' whioh imposed additional storage and

deetruotlon requirements on us, e
Now we photoqraph the evidence, print the
photographe out, send thesze out—towtheietetlone. And now
the,offioer, rather than piohingvgp,hie;herootioe et the’
gtation, pioke)pp tha piotures”etftheAetetion and takes
the piotures to oourt. )
MEMBER SﬁERWoOD- Okay, &0 even though you

weren't requlred to, before this Law,,you weren't .

voluntarily uelng photographic evidence in»any way?

MR. TOHNSON: Well,  on a Very 1imited basis

only with illicit drug labe,;ehd_that,wae,heoéuee of' a

keeperata section 'which allows us to dispose offmateriel,

if we photograph the entire'amount
"But as far as routine etreet drug eemplee, we
dld not- photograph thoee. There waerho Lequlrement,to do
that. L . "x : : m‘f
| To be blunt, my narcotics enalyeteuete‘ruhning

at about one and a hHalf to two times the natilonal average

.of caseload. And I really didn't want to.lmpose an

additional burden on these analysts that areg already

overyorked.

MEMBER .SHERWOOD: Now, this is a tough guestion’

~and you may not. ba able to answer it, but maybe -someone

else can. . I wonder .if this eame.pfooedure wae»being

followed at other police departments around the state, if

, it was the common practice. Would-ahyhody be able to

. Vine, MoKinnonw$Bge;} (916) 37L-3376
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: o .

_tgﬁtifg to that? . , .- | _

| M8, STDﬁE: ‘With-respéqt to photographic
ﬁpeaérds?ﬁd RPN e
, VEMBER SHERWQOD:, Bight.) ... -
. CHATR PORINI:, Mg. Stone?.

.. ME. ETONE: .Bxcuse me,’Madamgchaifig
The only thing I,déwknqw&af is that in Frasno'

county, when I wag last wofking therg,approxiﬁafely two

years ago, it was net a rqutineiisaue because ,0f the 0
« K o K \ FRR -

: qpstg,impdsed an@ beoause also.yoy need the hest -

AeviQenqe, and the best eﬁidencg;wguld ba.the actual
narcotics., -

MEMBER SHERWOOD: Thank you.

MR, JDHNSQN;,EThawpniy ggmmgnt,L,would‘make is;

that we were wprking {ointly implementing our program at.

~the sgqutiﬁe as the Los Angeles unntyASher;fﬂ'ggwere
dmplementing their owh program, and they'.had not been
pppﬁogr%phip§,any;narqoticé evidgpqe priocr to-the ' v

implamgptatipn,gf;thig p;ogram byﬁﬁhe Log Angeles .

superior and municipal cpurts.
S T S AR

MEMBER SHERWOOD: Thapk you, sir, . !
CHAIR PORINI: ' 211 right, Mr. Burdick?.
MR. BURDICK: Allan Burdigk,on behalf of

"there”are‘sevepgl countiess, as well as a numper of

., cities, that I think that that‘é prstty:muaﬁ,cpmmon A

throughout, that. this 18 a new reguirement; and it‘woﬁld
e [ L N L . - 1 . \ .

Qbe~Very_ﬁeW@lawmenforcememt agencigs.ward 4dsifng ‘that..

w

N PR - I

vine, MoKinne 183311 (916) 371-3376
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oyl W e, ey (PR P Lo w '-‘ Y AT L TR “
PR £ AR LAY -\\»,.,.ﬂ; . ati e a.“- T kT '.w\‘. w

The only thing I did want to point out is that
Deteotive Lee, for getting into the 1dsue about bringlng
the druge, that Wae the only real ieeue that was raisad

by a etate agenoy why you ehouldn't find 5 mandate "15

e VRN

that a oriminal would preeent - you know, bring the

s
© .o gTY !

drugs to oourt. 80 that wag - the exolueive reagon for
gEttng into that - N I |

I think I aaw a’ little query on some’ people'e
fééé’éé”to why He was' getting into that detail but he
was addreEEing the only argument that hae been plaoed
againet this ciaim Lo date.” o

‘ CHAIR PDRINI all right

MR. BURDICK. So we would urge you to adopt

etaff recommendation. ~ A o

: MEMBER ROBECK Madam Chair?

CHATR PORINI: Yes, Mr. Robsak?

).

MEMBER ROBECK Who determinee what subetanoee\

T Are hazardoue or not? From the record, it eaye that

there mist be a ohemioal analyeie of eVidenoe that poeee

gk !

a health'hazard' But who determlnee whether or not a
health hazard aotually EXlStE or iz potentially there?
. W

How. is that determination made?'J

MR JOHNSON Well ln the Loe Angelee oaee,

there Were meetings betWeen the eheriff‘s department the

o polioe department and the euperior oourt preeiding judge

Eesentially the preeiding judge ieeued an order that no

narootios or oontrolled eubetanoee eVidenoe would be

-

e I‘ ; Y

allowed

S Vlne, MoKinnon & Hall (glsf 3T LEETE
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t

etherwtypee of temice

. '
"'l

NEMBER ROBECK So that'e a standing Dlder?

MR JOHNSDN That was’ eeeentlally a etanding

ordel from the court

-

MEMBER ROBECK: What else is included in the

hazardeue7 DynamlteT

o

MR. JOHNSON: Explosivns -~

MEMBER RQBECK: Self ev1dent but ——
' MR. JOHNSON' Hazeldoue materlale, the only
thlng that I have encountered in my Wle would ba |
ehemleale that ars used for the illWDlt manufacture of
narcotlce| Wea'lve eommoniy enoountered -
MEMBER ROBECK. Wthh Bre veLy velatlle7

r

VR. JOENSON: Yes. . - o
MEMBER ROBECK' Bo that'e not anewerlnq my
queetion. Who makee that determlnatlon?
| | ‘ cﬁAIR PQR;NI{ Me..stone‘er Mr‘ Burdick7

Ms. STONE; Mx, Robeek, I belleve that there

©are %ﬂﬂ@m' ﬂulaEeufu@atloneuuf Loxlc and hazardoue

T

hehemtdaﬂe«whluh 1e«publlehed by the-Eanm@nmental

.Prete@tuenJAgeneyla'And there’are llete of theee

:Ichemuea&eﬂand what deee.and deee/not @@netltutela toxic.

or hazardoue chemical lncludlnngelatlle compounde and

R
Vet

MEMBER ROBECK So that llEt serves ae the

baele for determlnlng what neede te have a photographle .

record? ‘
MS. STONE' 0 would eubmlt Ml Robeek that

that would. eerve ag a guldance

1

Vine, MeKinn01 185a11 (916) 271-3376
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TP S e o e B . . o wF

MEMBER ROBECK -But you‘re note aure?

.7

Msf 8TONWE: But I would not say that that would

be the exolueive liat or that there would not be .

”DOOaEanE when those materlale WDuld be e e would .not --
i

there would be oocasions when thoae materiale would

MEMBHR ROBECK: okay. |
. CHAIR PDRINi:h AlL right,“other queetione?
- M. Sherwood? | - '
| MEMBER SHERWOOD I mlght have a follow- up
queetlon to Bruoe'e question, and I'm not - that raises
a guestion ip my mind. If thia ‘was a mandate and it went
to the R'e~and Q!e.aod:then'it goes to‘the QOntroller,
from an audit etandpoint it gets’baoﬁ»to how do we know

what waa and what waen't olaeslfied ag tox1o and what is.”

to be paid and what ian't to be paid. Beoauae,

obv1ouely, we oould photograph all eVLdenoe that  comes

through; and then that would be paaeed on ae a toxio

W

materlal when lt len‘t ~ But I don't kmow, That raiaee a

J.

.questlon in ny mlnd..'

ﬂ.gueee we need to,wpoeeybly inr the Pls and

”GTe, if thie is approved to“know what. would be N

olaeelfled
CHAIR PORINI' Mr, Robeok?

MEMBER ROBECK And I would agree that we need

i

‘eome olalifioatlon on that

I would be eatierled for example, if they came

baok w1th the toxloa llBt rrom the EnVLronmental

Vine, Mcaianq~ ?é%a;;ju(gla) 371-3376
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' determlnation

fmthat had to te photoglaphed

Prctectlon Agency served as the hasis for maklng that

ut I would- also suggest that that WDuld be a

dEDlEan by tha judge,‘as to what constituted evidenoe

iR

And 1f you have a standing lele on narcotics,

that certainly makes sense. If you have a standard j'

oy - ' “

4 lelcy on flrearms or whatever, that would make sense.

But what constitutes a hazardous suhstance or

0(“ s

poses a’ health hazard? That's pretty inclusive language,

AT .

and I don' t see any boundalles in thie.

g
MS. STONE' I helleve, Mr Roheoki——

o)

CHAIR PORINI; “ Mé; stoneﬂ'm

ﬁs; STONE - that there lE also a list put

',;4 o Y ..,l.

- out by the Department of Health Eervmces on

claEElflGatan of toylc materlals

r

 oatR PORINI " okay.

MEMBER ROBECK And I abpreciate your comments.

But what I il hearlnq im speculation, not fact

Mél STONE" I've seen the llsts there hut - you

Y
4

know, I am not & chemlst
MEMBER RDBECK : Right
oL

MS. BTONE And I oould not for sure, tell you

that a speclfio chemioal or oompound was or was not

llsted elthel by the EPA or by the state DOHE

MEMBER RDBECK I understand that But I'm

fasklng aboht What the process 18 for maklng that'

determlnatron. So that s what I want clarlty on.

T LY ) PR SR N T T '
vifs, Maxlnﬁc 1g7a2%l (918) 371-3276
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GHAIR PORINI Why don't we, go on with our

o4

‘teetimony? Meybe eteff at eome.point would ba able to

clerify Whet their understanding ie before we mDVe ahead.

“l.,‘, (4

Department of Finanoe?
Y. . { o ol

MR. ZEMITIE. Cedrik Zemitie, Depertment of

Fihenoe. .
Although the teet oleim etatute mey reeult in -

edditionel ooete to looal qovernmente, we. do eqree With

li."' ,?"l.

the etaff anelyeie that ‘the requiremente are not unique '
I o ~..<

to looel government beoeuee both the etete end the

defendent are impeoted by the statute.

(-A.

Howevei, we do dieeqree With the interpretation,

iy .\..

of the Carmel Vallev oaee, thet the etatute only carries. .

out the governmentel funetion of.- proveding services to

‘ ‘the public , The, Cermel Vallev oaee addreeeed firefighter

e 3 r ,H e

,_olothing end equipment Wthh ie a unique governmentel .

function that doee not generelly inolude privete partiee.

In, thie oase, however, for every oriminal .

m,,proeeoution conducted by the. government there ie a

.defenee often provided by privete pertiee +8o, eqein Lwe.

,believe thet both tha government end privete partiee, the
defense and, the defendent are impeeted,by the Btatute.
Therefore, We believe there ie no reimbuieeble mandate.

However, if the Commieeion doee find a .

,."‘ .
3 ’; \"

reimbureeble mendete, W believe eny ooete ehould inolude,_

only the reeeonable merginel emounte needed to comply .

With the etatutee, end that eny eoet eeVinge ehould bea -

‘oonEidered o L

. -Vine, MGKinno“ & Hall (éi@) 371-3376
‘ ni s 188 Folvve o
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commisaidh. on’ Gthte Mandatest . BeptEuber 28, 2000

dﬁiiR PORINI: VAii.righf; any gquestiona?
- MEMBER HALEEY: T havefénéj -
’”CﬁAiﬁ PORINT: Yes, Me. Halsey?

MEMEER ual,SEY:  And Iidéﬁ'g‘even know wﬁo to
airbot Efits ko or wio can anser tnls,

Lz to the storaga of evidence, I qﬁégé'what
vou're allsging ié,'theré1s 4 shift Frim the courts to‘
the ﬁolice departmenta in storage. And who funded tha

‘courts to store’the -=

| MES. BTONE: Thé cDurtE'aréﬁﬁfesently funded,
Ms. Halsay,lthrough trial ‘court fihding., There iz a
block grant givan Dn:thé'bESiEqu the riumber of judges

and petitions you have within the court Eystem.

MEMBER HALEEY: 8o --

ME. STONE:  Itis a Etate?fundéd ﬁrdgrﬁﬁﬂ‘
CHATR PORINTI: Okayf, bavid, ‘any ‘comiients?
MR. SCRIBNER: Sure. For Member Robeck's

comment ; WiEb il b abrdichowhat soan be done in' the

o\

ﬁ@@eﬂﬁﬁdJGﬂs%ﬂ@m&@;iistmeﬁﬁhéﬁﬂénythfﬁqﬁtha@mmheﬁsuperict
iogu&tfhaﬁbﬂéid Onty Ag-havatrdois matérialsy anything
thﬁﬁiswéfa@mﬁmn unders%aﬁdimgftha@ntﬁeY“Dperébéﬁﬁ%der,:
possiﬁiy*%héfédaitimﬁal 148k of" the HPA: or-anyone’ else,
ahd: can‘lisesthbse. as the basis. for what-camibe..

ref mbursads And-we can also at that Point maybe even
oonéider=£hat any olaims for that nadd to be backsd up{

With somé sort of pfbof‘thét& ves’ ‘this iz ==

MEMBER ROBRECK: They"will have to.

MR. SCRIBNER: . Yes. Well, that this material’

Vine, McKiﬁﬁcn‘%éHELfT”(BZGY”371-337E -V
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falle under one of these llets.

. B cie e
l[ Wt 40 A‘I”

And if they are not in51de the liste that are |

in the P's and G‘e, where is LhaL coming from. Beeauee}I '

SR i B v

thlnk it mlqht ba hard for us Le get an all- 1ncluelve

liet at the Parametere and Guldellnee. But Wenqquld set

vout deflnitely kind of the univelee. . And if they have to

FER VI

goADutalde of thatlptheyvqanf you know, add support. for |

R o o R ' .

. Bp far as the Carmel Vallev'commept‘made by

Finance, the court in Carmel Vallev feund that fer fire

preteotlen, there may be private entitiee that do flle

protection in the statae. Howeve;h they found that
. R Ve BRI . : o

although there'may‘be this gertain emallupereeptage of

prlvate eeetol flreflqhtere, that flre protectlon ig-

.generally a governmental functlon provided by the etate

'_Apdw‘t@erefore,vthe Rrovielon of prptectlye‘eleth%ng for

firefightere is reimbursable

The esane aan be eald here, that the teetlmony

[ WA

eald well the defendant really ean't walk lnto the

‘bulldlng w1th druge 5o lt'SAthat emall‘eubeetvthat

eaye,‘yell,,there mlght be 'this Reeslbility that a

defendant ean prov1de thle hazardoue materlal . Why they.

would want to or if they could le uncertaln.

hat e

Yy

- But, geperally, the prDVlﬁan.Df these  _

materials, thege exhibits in criminal prosecution, is a .

function of the, state, of the qQVerﬁment, and that's whyf‘

staff feels that this is an analogous situation.

CHAIR PORINI: All right any guestions or

.Vine; McKinnon fggal¥fﬂ(9*5’-é7l‘3375
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N

oomments by memberse?
MAMBER STEINMETER: = Yes, one. o t
CHATR PohINI- Yee, M. stelnmeler?

MEMBER STETNMETER: ' Ves, on the offeet

uarQumentf:atmieaEt’hhat T heard, and I'd 11ke o !

' oorroborate this with Mr. Johnson, is that in leality,

'eomethlng is beinq oourlered around baok and forth

.( ol -
It's either phy51oal evidence or photographic ev1dence,

50 that there is really no offeet You etlll have the

eame dutlee You don't thlnk there‘e any lessﬂ

Ioiroulation beoause of photoqlaphlo ev1denoe, do you?

" ’ KN

MR JOHNSON We'lre not moving as many packages

> Y Coar
of narootioe We re mov1nq photographs of narootloe now

I have 12 llqht duty polioe officers that act as a
oourler servioe to move ev1denoe around the Clty of"
Los Anqelee To be honeet they don't probably work an

elght-hour day ‘And eo they oould - you know, we oould

'even haVe increased the volume of‘narcotloe‘W1thout any

additional costs to the city. We oould move more than .

what we're ourrently movinq without any addltional coete

But When wa had to start photoqraphlng, then we

"had to have equlpment and manpower to perform that taek

commente by members7

And that was an addltlonal cost. And there‘was no ocost
eavihés froﬁ not having to mo%e thefeviaenoe anymore

| MEMBER soﬁiNMEIER-” That‘e what T thought I
héard but I wanted" you to repeat that Thank you.

'CHATR PORINI: .All right. Other guestions or

P - -
Vine, McEinno ;9$all (9i8) 371-3376
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or 1= a portion of’ that 2 one- time oost then to be set up

L PPN
wq RV ' - -

MEMBER HALSEY: I hava a question.
CHAIR PORINI: Me Halsey? S
x MEMBER HALSEY: So you wers talking abou+t

equipment and g0 on that you need.g s that baEioally —

to provide this eerVioe? And of oouree,‘obviouely some

of itts going to he ieourring

MR JOHNBDN Yee, the initial equipment

’;inVeetment Would be a one- time ooet. Then there s

ongoing ooete for additional labor to aotually perform
this funotion of aotually_imaging or taklnquhthgraphs
of the materiel. ‘ - o

| MEMBER HALSEY.N But at”some point the coete

i

ehould be recouped and then there ehould be a further

" cost eavings down the  road?

MR. JDHNSDN" We Wlll —-— obViouely, 1f. we buy

. printers to print theee photographe or, we only have to

buY,them onoe and then replaoe them pE;lDdlDally,u_But

_the labor ooete are ongoing and the eupply costs are

going to be ongoing

-

CHAIR PDRINI Other guestions or comments from

membera? | . N
| MEMBER STEINMEIER ~I'd.like to'moye the staff
reoommendation. , . vfl ‘ E
MEMBER LAZAR' I'll.seoond.it
; CHAIR PDRINI' All right we have B motion and

a second.

Is thers any further discussion? '

1 Vine, McKinnon & Hall Lgis) 371 3376
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211 right, hay i'hﬁ%é*réli’ﬁail?
MS. ﬁIéAéﬁ&r Ms. Halsey?"
MEMBEE HALSEY: BAye. |
M8, HIGASHI: ' ‘Mr. Lézér?
'MEMBER LAZAR: Aye.

M8, HIGASHT: " Mr. Robeck?

MEMBEﬁkRDBEdkE" aye., B ’
M8, HIGASHI: Mr. Shékwood?
VEMBAR sﬁﬁﬁﬁboﬁ:' Aye.

MS. HIGASHT: M&. Stéiﬂmeier?.
WEMBER STEINMETER: “Ave.

MS. HIGASHI: Ms. Porini?
CHATIR PORINI: 'No. '

ME. HIGASHI: The motioh carrisl,

MS. STONE: Thark you very much.

MS. HIGASHI: Could we Eake'jﬁét about a

five-minute break? We have someone in ‘here Wwho can check

t

the microphone system.”
CHAIR' PORINI: Thank you.
(Off the record from 10:02 a.m. to 10214‘a1ﬁ.)

CHATR PORINI: T'm nokt sure whether the

mlicrophones are working now. I understand'tﬂéﬁ're going °

to send a technician dowh, S0 we'll give it a shot. And

if it wérks, that's fine; if not, we'!'ll Just have to fely
'oﬁ our recordsr and ﬁobe that folks can speak';oudly;

| Before we get golng on this next tést_alaim,
shall we take up the consent calendar?

MS. HIGASHI: We'll take up the consent

L G . - Vv ettt s v "

ving, ‘MocKinde: ;ggali ~ (9%§) B71L-3376

63}
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EXHIBIT B

DRAFT PARAMETERS AND GUIDELINES

. Penal Code, Section 1417.3
Chapter 875, Statutes of 1985, Chapter 734, Statutes of 1986
And Chapter 382, Statutes of 1990

Photographic Record of Evidence
L SUMMARY AND SOURCL‘ OF THE MANDATE

- Chapter 875, Statutes of 1985, Chapie1 734, Statutes of 1986, and Chaptel 382, Statutes
of 1990 requires a phoioglaphm record of evidence, and in some instances a certified
chemical analysis of the exhibit, for those exhibits in a criminel trial that pose a security,
storage or safety p1oblem or 1f the exhibit, by its nature, is toxic and poses a health
hazard.

On October 26, 2000, the Commission adopted its Statement of Decision that the test
claim legislation constitutes a reimbursable state mandated program upon local
governments within the meaning of Section 6, Article XIIIB , of the California
Constitution, and Government Code, Section 17514.

1. ELIGIBLE CLAIMANTS

Counties, cities, a city and county, school districts and special districts that have law
enforcement agencies which introduce evidence in criminal trials.

III. PERIOD OF REIMBURSEMENT

At the time this test claim was filed, Section 17557 of the Government Code stated that a
test claim must be submitted on or before June 30 following a fiscal year to establish
eligibility for reimbursement for that fiscal year. On October 23, 1998, the City of Los
Angeles, Police Department filed the within test claim. Therefore, costs incurred for
Chapter 875, Statutes of 1985, Chapter 734, Statutes of 1986, and Chapter 382, Statutes
of 1990 are eligible for reimbursement on or after July 1, 1997.

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included in the same claim, if applicable. Pursuant to section
17561, subdivision (d)(1) of the Government Code, all claims for reimbursement of
initial years’ costs shall be submitted within 120 days of notification by the State
Controller of issuance of claiming instructions.

If total costs for a given year do not exceed $200.00, no reimbursement shall be allowed,
_except as otherwise allowed by Government Code, section 17564.
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IV. REIMBURSABLE ACTIVITIES

For each eligible claimant, all direct and indirect costs of labor, supplies and services,
training and travel for the performance of the following activities, are eligible for
reimbursement:

A,

Administrative Activities

L. Developmg or updating 1ntelna1 pohmes procedures, manuals and
other materials pertainirig'to-the conduct of the mandated activities:
2. Maintaining files manually or elecﬂomcally pertammg to the

conduct of the mandated .activities.

| Pho’@graphm RecordAof E,v1dence

For evidence that poses ‘@ security, safety or storage problem as
determined by the court, or for evidence that poses a potential health
hazard, mcludlng that defined in Health & Safety Code, Sections 11054 et
seq.; 40 C.E.R., Parts 261 through 265, 268, and Parts 270, 271, or which -
are subject to the notification requirements of section 3010 of the federal .
Resource, Conservation & Recovery Act; Health & Safety Code, Sections;
117600 et seq., Health & Safety Code, Sectlons 25140, et seq.:

1. Equipment and supplies to photogr aph the ev1dence Whethel for

digital or film pictures;including, but not limited to: cameras; developing . -

equipment, laser printers, software; film, computers, and storage,

2. Taking of the photographs, sorting and storing photoglaphs

developing and printing photographs, transportation,of photographs to
court,

Provision of Cel tified Wuﬁen Chenucal A11a1y51s

1. For that ev1dence which poses a potenﬁal health hazald the

sampling, analysis.and preparation of a written report by a laboratory
certified by the State of California for performing the chemical emalysis.

Storage and Disposal -

For evideﬁce which poseé a security, safety or storage problem “as
determined by the court,  or for evidence which poses a potential health
hazard: ,

1. Transportation to and mamtenance within an applopuaie storage
facility for the type of evidence, ... -

-2, Disposal of the evidence in accmdance with state and fedeml laws .

including the preparation and maintenance of any required manifests,
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Y.

transportation of the material by appropriate transportation method for
disposal, or for any required treatment prior to disposal.

CLAIM PREPARATION AND SUBMISSION

Claims for reimbursement must be timely filed and identify each cost element for which
reimbursement is claimed under this mandate. Claimed costs must be identified to each
reimbursable activity identified in Section I'V of this document.

| SUPPORTING DOCUMENTATION

Claimed costs shall be supported by the following cost element information:

A. Direct Costs

Direct Costs are defined as costs that can be traced to specific goods, services, units,
programs, activities or functions. ~

Claimed costs shall be supp.orted by the following c.ost element information:

1.

Salaries and Benefits

Identify the employee(s), and/or show the classification of the employee(s)
involved., Describe the reimbursable activities performed and specify the actual

time devoted to each 1e1111bmsable activity, the productive hourly rate, and related

employee benefits.

'

Reimbursement includes compensation paid for salaries, wages, and employee

“benefits, Employee benefits include regular compensation paid to an employee

during periods of authorized absences (e.g., annual leave, sick leave) and the
employer’s contributions to social security, pension plans, insurance, and
workers’ compensation insurance.  Employee benefits are eligible for
reimbursement when distributed equitably to all job activities pérformed by the
employee.

‘Materials and Supplies

Identify the expenditures that are a direct cost of this mandate, List the cost of the
materials and supplies consumed specifically for the purposes of this mandate.
Purchases shell be claimed at the actual price after deducting cash discounts,
rebates and allowances received by the claimant. Supplies that are withdrawn

~fiom inventory shall be charged based on a recognized method of costing,

consistently applied.

Contract Services
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Provide the name(s) of the contractor(s) who performed the services, including
any fixed contracts for services. Describe the reimbursable activity(ies)
performed by each named contractor and give the number of actual hours spent on
the activities, if applicable. Show the inclusive dates when services were
pelfouned and itemize all costs for those services. Submit cont1 act consultant and
atiorney invoices with the claim,

Travel

Travel expenses for mileage, per diem, lodging, and other employee entitlements
are eligible for reimbursement in accordance with the rules of the local
jurisdiction. Provide the name(s) of the traveler(s), purpose of travel, inclusive
dates and times of travel, destination points and travel costs.

Training

The cost of training an employes to perform the mandated activities is eligible for
reimbursement. Identify the employee(s) by name and job classification. Provide
the title and. subject of the training session, the date(s) attended, and the location.
Reimbursable ' costs may : include salaries and : benefits, registration fees,
transportation, lodging, expenses and per diem. 4 -

Indirect Costs

Compensation for indirect costs is eligible for reimbursement. Claimants have the
option of using 10% of direct labor, excluding fringe benefits, or preparing an
Indirect Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and
described ih OMB Circular A-87 Attachments A and B) and the indirect costs
shall exclude capital expenditures and unallowable costs (as defined and
described in OMB Circular A-87 Attachments A and B): However, unallowable
costs must be included in the direct costs if they represent activities to which
indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures
and other distorting items, such as pass-through funds, major subcontracts, etc.),
(2) direct salaries and wages, or (3) another base which results in an equitable
- distribution.

In calculating an ICRP, the Claimant shall have the choice of one of the two
following methodologies:

1 The allocation of allowable indirect costs (as defined and described
in OMB Circular A-87 Attachments A and B) shall be accomplished by

198



(1) classifying a department’s total costs for the base period as either
direct or indirect, and (2) dividing the total allowable indirect costs (net of
applicable credits) by an equitable distribution base. The result of this
process i8 an indirect cost rate which is used to distribute indirect costs to
mandates. The rate should be expressed as a percentage which the total.
amount allowable indirect costs bears to the base selected.

Or

2. The allocation of allowable indirect costs (as defined and described
in OMB Circular A-87 Attachments A and B) shall be accomplished by
(1) separating a department into groups, such as divisions or sections, and
then classifying the division’s or section’s total costs for the base period as
either direct or indirect, and (2) dividing the total allowable indirect costs
(net of applicable credits) by an equitable distribution base. The result of
this process is an indirect cost rate which is used to distribute indirect
costs to mandates, The rate should be expressed as a percentage which the
total amount allowable indirect costs bears to the base selected.

VI. SUPPORTING DATA

For audit purposes, all costs claimed shall be traceable to source documents (e.g.,
employee time records, invoices, receipts, purchase orders, contracts, worksheets,
calendars, declarations, etc.) that show evidence of the validity of such costs and their
relationship to the state mandated program. All documentation in support of the claimed
costs shall be made available to the State Controller’s Office, as may be requested, and
ell reimbursement claims are subject to audit during the period specified in Government
Code, section 17558.5, subdivision (a).

VII. OFFSETTING SAVINGS AND OTHER REIMBURSEMENT

Any offsetting savings the claimant experiences as a direct result of the subject mandate .
shall be deducted from the costs claimed. 'In addition, reimbursement for this mandate
received from any source, including but not limited to, service fees collected, federal
funds and other state funds shall be identified and deducted from this claim.

VIII. STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of
the claim, as specified in the State Controller’s claiming instructions, for those costs
mandated by the State contained herein.

IX. DATA FOR DEVELOPMENT OF THE STATEWIDE COST ESTIMATE

The State Controller is directed to include in the claiming instructions a request that
Claimants send an additional copy of the test claim forms for the initial years’
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reimbursement claims by mail to the Commission on State Mandates, at 980 Ninth Street,
Suite 300, Sacramento, CA 95814, Although providing this information to the
Commmission on State Mandates is not a condition of reimbursement, Claimants are
encouraged to provide this information to enable the Commission to develop a statewide
cost estimate which will be the basis for the appropriation to -be made by the Legislature
for this program. ’ 7
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PROOF OF SERVICE BY MAIL
I, the undersigned, declare a's‘.fo'lvlg_\yjs:

- T am a resident of the Couiﬂy of .Sac.lan‘lento; and I am over the age of 18 years and not a
party to the within action. My place of. employment is 4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841, , L

On November 21, 2000 I selvcd the Dlaﬂ: Pa1amete1s and Gmdelmes Photoglapluc.~ .
Record of Evidence, CSM 98-TC-07, by placing a true copy theleof in an envalope,
addressed to each of the persons listed on the mailing list attached heleto and by sealing
and depositing said envelope,in the Untied State mail at Sacramento, Cahfouua, with
postage thereon fully prepaid.

I declale unde1 penalty of PGIJLU.'}’ undel the laws of the State of Cahfouua that the
foregoing is true and correct, and that this declaration was executed thls 21st day of

. November, 2000 at Sacramento, California.
/MW

cimant
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Mr. James Lombard (A-15)

Department of Finance

915 L Street, 8" Floor
Sacramento, CA 9581

Ms. Marcia Faulidier
Manager, Reimbursable Projects
County of San Bernardino

222 W, Hospﬂahty Lane, 4" Floor™

e

San Bemmdmo CA 92‘415 0018

Mr. f koratd Kaye; Esq.”

County of Los Angeles
Auditor-Controller’s Office
500 W. Tcmple Stééet, Room 603
Los Angeles, CA 90012 =

1. Paipe Vorhiss

State Controller’s Office
3301 C Stréet, Suite'500

‘ Saclramento, CA 95816

M. David Wellhouse

9175 Kiefer Blvd., Suite 121
Sacramento, CA 95826

Co e

* Mr. Paul Miniey:

Girard & Vinson -
1676 N. California Blvd., Su1te 450

" Walnut Creek, CA 94596 °
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. EXHIBIT C

KATHLEEN CONNELL
Tomtroller of the State of alifoniz

December 22, 2000

Ms. Shirley Opie

Assistant Executive Director
Commission on State Mandates
680 Ninth Street, Suite 300
Sacramento, CA 95814

RE: DRAFTPARAMETERS AND GUIDELINES FOR
PHOTOGRAPHIC RECORD OF EVIDENCE
STATUTES OF 1985, CHAPTER: 875

Dear Ms. Opié:

We have reviewed the proposed Parameters and Guidelines submitted by the City of Los
Angeles for the above subject matter, The following is a suggested deletion:

IV. REE/[BURSABLE ACTIVITIES, Photographic Record of Evidence

1. Under B. 1. “Equipment and supplies reasonably necessary to photograph the evidence,
whether for digital or film pictures, (including but not limited to): cameras, developing
equipment, laser printers, software, film, computers, and storage.” (Addition).

This suggested ohange is necessary to prevent the reimbursement of eQuipment and supplies that
may be beyond the requirement of the mandate.

2.

This change is necessary since the statement of decision does not identify disposal as a
reimbursable actmty The disposal of evidence is an activity that would have been performed by
local government prior to this mandate.

MAILING ADDRESS P.O. Box 942850, Sacra.rneﬂto, CA 54250
SACRAMENTO 300 Capitol Mall, Suite 1850, Sacramento, CA 95814 (916) 445-2634
LOS ANGELES 600 Corporate Pointe, Suite 1150, Culver City, CA 90230 (310) 342-5678
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. Ms. Shirley Opie | - " December 22, 2000

If you have any additional questions conccrmng these suggestxons please contact Ginny
Brummels at (916) 323-2364.

Sincerely

aﬁdm~4

WALTER BARNES
Chief Deputy State Controller, Finance

WB:WGA:glb

“ce: Interested parties

204



EXHIBIT D

RESPONSE OF LOS ANGELES POLICE DEPARTMENT
TO COMMENTS OF THE
STATE CONTROLLER’S OFFICE
TO THE
DRAFT PARAMETERS AND GUIDELINES

Penal Code, Section 1417.3
Chapter 875, Statutes of 1985, Chapter 734, Statutes of 19
And Chapter 382, Statutes of 1990

Plzotogl aphic Recm d of Evidence

The Los Angeles Police Depaﬂment test c1a1maut herein, does not have any objections to
the first suggested change to the Parameters and Guidelines requested by the State

Controller’s Office in the lefter of Walter Barnes, Chief Deputy State Controller, of
‘December 22, 2000. ’ : <

The Los Angeles Police Department does, however, disagree with the comments of M.
Barnes concerning the disposal of evidence, It is the unverified assertion of Mr. Barnes
that it was the responsibility of local government to dispose of the evidence prior to the
enactment of the subject test claim legxslaﬁon and that such was not identified as a
reimbursable actwlty

First of all; the purpose of a test claim is not to ascertain all the possible reimbursable
activities: rather, the stated purpose is to identify whether or not there is a reimbursable
mandate and the scope of that mandate. See Government Code, Section 17521, 2 Cal.
. Code of Regs., Section 1183.07, It is the Parameters and Guidelines which specify what
activities are found to be reimbursable pursuant to the mandate. See 2 Cal. Code of

Regs., Section 1183.1.

Secondly, as demonstrated by the Declaration of Steve Johnson, incorporated herein by
reference, prior to the test claim legislation, once evidence was delivered to the courts,
the court would take custody and thereafter be responsible for the disposal of same,
including narcotic evidence. Now that custody of the evidence remaing with the police or
sheriff’s department, the responsibility for disposal rests on the local entity. This is
compounded by the problem that unless notified by the courts, the local entity will not
have knowledge or notice as-to when evidence may in fact be destroyed.

Accordingly, the Los Angeles Police Department concurs in the first suggested change by
Mr. Barnes, requesting the inserted language “reasonably necessary”, and disagrees
strenuously with the requested deletion in item 2 of the costs for destruction of the
evidence in question.
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 DECLARATION OF STEVE JOHNSON

I, Steve Johnson, state:

1 am the Chief Forensic Chémiist, and Assistant Laboratory Director of the LAPD Crime -
Lab. Ihave been employed by LAPD in excess of 22 years, and have been in my present
‘ asmgnment since’ 1989. In my capacity, I am directly responsible for all narcotics
analysis, -aléohol analysis, toxicology, and spec1a1 instrumental analysis, I am also
regponsible for establishing policies, budgeting, staff a]locatlon resource allocation, for
the foregoing sections of the laboratory. S

I have personal knowledge of the facts stated herein, and if called tipon to testify, I could
do so competcntly

Prior to thc enactmerit of the test ‘claim lcgislauon ev1dence Would be’ 1ntroduced into
court. The coiitt clerk would take custody afid possession of the evidence, and the court
would store the evidence, until such time as it was no longer needed. At that juncture, the
court would have the evidence appropriately destroyed, including all narcouc ‘evidence
that had been ad.mlttcd 111to eV1dence o :

With the enactment of the test claim leglsla’aou fhie court never’ takes custody of the
evidence, Accordingly, the evidence remains with the local agency which seized the
evidence in conjunction with the criminal arrest and proceeding. This has restilted i the
local Agency f  the ﬁrst t1me bemg rosponsﬂ:le for the destruction of the evidence. This
yis ¢ fact that unless we are notified by the coutts that the
evidence may, i L.f'act bs' dcs"uoyed“b atise of the status of the criminal proceeding, we
have no manner of lcnowmg Whether i fac the evidence may be destroyed. This may"
ultlmately result in longer storage a.nd retenhon’tune for ewde]_;cc than Was prev1ously E
cxpencnced when the evidencé was in the custody of the court.”  *

I declare under penalty of petjury that the. foregoing i is true and correct and that this
declaration is execitted this _ )3 _ day of March, 2001 ' " g

Bteve T ohnson 4‘
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PROOF OF SERVICE BY MAIL
I, the undersigncd,'&eclare as follows:;

I am & resident of the County of Sacramento, and I am over the age of 18 years and not a
party to the within action. My place of employment is 4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841,

- On March 13; 2001, I served the Response of Los Angeles Police Department to
Comments of the State Controller’s Office to the Draft Parameters-and Guidelines,
Photographic Record of Evidence, CSM 98-TC-07, by placing a true copy thereof in an
envelope addressed to each of the persons listed on the mailing list attached hereto, and
by sealing and depositing said:envelope in the Untied State mail at Sacramento
California, with postage thereon fully prepald

I declare under penalty of perjmy under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed this 14tht day.of
March, 2001 at Sacramento, California.

é)ﬂﬂ,&-éu /8 % oﬂé’uw

Declarant
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Mr, James Lombard (A-~15)
Department of Finance
915 L Street, 8% Floor
Sacramento, CA 9581

Ms, Marcia Faulkner

Manager, Reimbursable Projects
County of San Bernardino

222 W. Hospitality Lane, 4% Floor
San Bernardino, CA 92415-D018

Mr.LeonardiKaye, Bsg.
County of Los Angeles
Auditor-Controller’s Office

500 W. Temple Street, Room 603

Los Angeles, CA 90012

Mr, Paige Vorhies -
State Controller’s Office

3301 C Street, Suite 500

Sacramento, CA 95816

" Mr. David Wellhouse

9175 Kiefer Blvd., Suite 121
Sacramento, CA 05826

Mr. Paul Minney

Girard & Vinson

1676 N. California Blvd., Sulte 450
Walnut Creek, CA 54596
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ENALs EXHIBIT E
Copr. © West Group 2002, All rights reserved.
All exhibits which have been introduced or filed in any criminal action or proceeding shall be retained
by the clerk of the court who shall establish a procedure to account for the exhibits properly, subject
to Sections 1417.2 and 1417.3 until final determination of the action or proceedings and the exhibits
shall thereafter be distributed or d1sposed of as provided in this chapter,
CREDIT(S)
2000 Main Volume
(Added by Stats 1985, c. 875, § 3. Amended by Siats 1990 c. 382 (A.B.3408), § 3.)

<Qeneral Materials (GM) - Refelences Annotahons or Tables>

HISTORICAL AND STATUTORY NOTES
2000 Main Volume
‘The 1990 amendment inserted "who shall establish a p_roéedure to account for the exhibits properly,"..

Former § 1417, added by Stats.1953, c. 51,81, amended by Stats.1959, c. 1849, § 1, relating to
exhibits in criminal actions, was repealed by Stats.1985, ¢. 875, § 2. See this section.

Formér § 1417, enacted 1872, relating to the power of the g’ovemor to grant reprieves, commutations
and pardons, generally, was repealed by Stats, 1941, c. 106, § 16. See Penal Code § 4800.

Derivation: Former § 1417, added by Stats, 1953, c. v51, § 1, amended by Stats.1959, ¢, 1849, § 1.

Stats.1921, ¢, 269, p. 370, § 1; Stats.1937, ¢. 527, p. 1536, § 1; Stats.1941, c. 1265, p. 3211, § 1.

LAW REVIEW AND JOURNAL COMMENTARIES

Review of selected 1990 California legislation. 22 Pac.L.J. 439 (1991).

LIBRARY REFERENCES
2000 Main Volume

Criminal Law ¢=1221.

Searches and Seizures ¢=84.

WESTLAW Topic Nos. 110, 349,

C.J.S. Criminal Law § 1733,

C.].S, Searches and Seizures §§ 217 to 226.

| 209 |
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Legal Jurisprudences e T
Cal .Tur 3d Aban PlOp § 99 Courts § 217 CumL § 3106

pien,oopfon o e e T AR N LN T RN TR T K
Tleailses and Placuce Alds Wltkln & Epsteln Clumnal Law (2d ed) § 1814 C o ad

LRI P b BT S L ISR LT Ty FUUN 04 N BRSNS PR Y e "o 0

o l‘ g "\' o RFIR o ”~ [T
L S el

NOTES OF DECISIONS

In general 1 LU
Remedies 2

L In general

Guns confiscated froni defendaritd who pled gullty‘rto crimes Were not exhibits which liad been
introduced or filed in a‘cummal action or p1oceedn1g melely because court record included police
report, in which gun was described, and il someé cages; an order that the guii be confiscated. Gubler v.

Commission on Judicial Pelfonnance (1984) 207 Cal, Rptl 171,37 Cal.3d 27, 688 P.2d 551.

g. Remedies

.....

in 1efusmg to 1eiu1'11 exhibit to Him or nmy mstltute civil Action for recovery of p1 operty by oivil actlon
in conversion, Franklin v. Municipal Court for San Fl&llClSCOJlelClal D1sjc of City and Coun of 7 of San
FlanCISCO Francisco (App. 1 Dlst 19 22) 103 Cal Rpt1 354 26 Cal App 3d 884 o

ENDOFDOCUMENT e
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Copi’. © West Group 2002, All rights reserved.

No order shall be made for the destruction of an exhibit prior to the final determination of the action

or proceeding. For the purposes of this chaptm the date when a criminal action or proceeding
becomes final is as follows:

(a) When no notice of appeal is filed, 30 days after the last day f01 filing that notice.

(b) When a notice of appeal is filed, 30 days after the date the clerk of the court receives the remittitur
affirming the judgment.

(c) When an order for a rehearing, a new trial, or other proceedmg is granted and the ordered

proceedings have not been commenced w1t11111 one year thereafter, one yeal after the date of that
order,

(d) In cases where the death penalty is imposed, 30 days after the date of executlon of sentence,
CREDIT(S)
2000 Main Volume

(Added by Stats. 1985, c. 875, § 3.)

<General Materials (GM) - References, Annotations, or Tables>

LIBRARY REFERENCES
2000 Main Volume

. Treatises and Practice Aids
Witkin & Epstein, Criminal Law (2d ed) § 3175.

NOTES OF DECISIONS

Due process 1
Final determination 2

1. Due process

Possibility that convicted felons might file collateral attacks on their convictions at some future date
did not obligate trial court to preserve exhibits, even paper exhibits, in various criminal proceedings in
which the felons were involved, either under due process principles or under the Government Code
section requiring courts to retain court records for a minimum of 75 years after a felony trial.

Augustine v. Superior Court (App. 4 Dist. 1999) 84 Cal.Rptr.2d 487, 71 Cal.App.4th 990, modified
on denial of rehéaring, review denied.

Due process requires that exhibits be kept until the appellate process is complete if adequate review
requires the appellate court to examine the actual documents or other objects admitted at trial.

Augustine v, Superior Court (App. 4 Dist, 1999) 84 Cal, RDtr 2d 487, 71 Cal.App.4th 990, mochﬁed
on denial of rehearing, review denied.
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2. Final determination

Final determination of the action or proceeding after which exhibits introduced in criminal actions
may be disposed of, occurs when the jurisdiction of the subject and res of the-action ceases to exist in
the trial or appellate court, 45 Ops. Atty Gen 119, 3-12-65. : S

END OF DOCUMENT

»Copr. (C) West 2002 No Claim to‘Om"g. U.S. Gd,vt. Wo’rks
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Copr. © West Group 2002. All rights reserved.

Notwithstanding Section 1417.5, the court may, on application of the party entitled thereto or an agent:
designated in writing by the owner, order an exhibit delivered to that party at any time prior to the
final determination of the action or proceeding, upon stipulation of the pames or upon notice and
motion if both of the following requirements are met:

(a) No prejudice will be suffered by either party.

(b) A full and complete photographic record is made of the exhibits so released,

The party to whom the exhibit is being returned shall provide the photographic record. This section
shall not apply to any material, the release of which is prohibited by Section 1417.6.

CREDIT(S)
2000 Main Volume
© (Added by Stats.1985, c. 875, § 3.)

<@General Materials (GM) - References, Annotations, or Tables>

LIBRARY REFERENCES

2000 Main Volume

Searches and Seizures ¢=84.
WESTLAW Topic No. 349.
C.1.S. Searches and Seizures §§ 217 to 226,

NOTES OF DECISIONS

Construction and application 1
Jurisdiction 2

1. Construction and application

Court may order return of exhibit to its owner prior to final determination of action upon stipulation
of parties or upon notice and motion, if no prejudice will be suffered by either party and complete
photographic record is made of the released exhibit and, after property is filed or introduced in
criminal action, it may be returned to owner, destroyed, sold, or retained by county for public use,

depending on the property's character, Peoule v. Lamome (App. 4 Dist. 1997) 61 Cal.Rptr.2d 810,53 -
Cal.App.4th 544, review demed

2. Jurisdiction

Where criminal charges of receiving stolen property were pending against defendant, it was the
superior court, not the municipal court, which possessed jurisdiction to decide whether to return
vehicle prior to resolution in defendant's criminal case. People v. Cavanna (App. 2 Dist. 1989) 263

ht‘tp_://WebZ.westl'aw.com/result/teit.wl?Recreafe 21 3  ind/default, wl&RS=WLW2.71&VR... 2/5/2002
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Cal.Rptr. 177, 214 Cal.App.3d 1054,

END OF DOCUMENT

Copr, (C) West 2002 No Claim to Orig. U.S. Govt, Works

214 '
http://web2.westlaw.com/result/text. wl?7Recreate! ind/default. wl&RS=WLW2.71&VR... 2/5/2002



AL L ANy D LT L WD L ago L Ul 4

Copr. © West Group 2002. All rights reserved.

“(a) At any time prior to the final determination of the action or proceeding, exhibits offered by the
state or defendant shall be returned to the party offering them by order of the court when an exhibit
poses a secu1ity, storage, or safety problem, as recommended by the clerk of the court. If an exhibit by
its nature is severable the court shall order the clerk to retain a portion of the exhibit not exceeding -
three pounds by weight or one cubic foot by volume and shall order the return of the balance of the
exhibit to the district attorney. The clerk, upon court order, shall substitute a full and complete
photographic record of any exhibit or part of any exhibit 1'etumed to the state under this section, The
party to whom the exhibit is being returned shall provide the photographic record.

(b) Bxhibits toxic by their nature that pose a health hazard to humans shall be introduced to the court
in the form of a photographic record and a written chemical analysis certified by competent authority.
Where the court.finds that good cause exists to depart from this procedure, toxic exhibits may be
brought into the courtroom and introduced. However, following introduction of the exhibit, the person
Or persons pr eviously in possession of the exhibit shall take 1esponslb111ty for it and the court shall not
be required to store the exhibit.

CREDIT(S)

2000 Maln Volume

(Added by Stats 1985, c. 875 § 3. Amended by Stats 1986, c. 734, § 1; Stats.1990, c. 382 (AB 3408).
§4.)

<General Materials ( GM) -‘Referenées, Annotations, or Tables>

HISTORICAL AND STATUTORY NOTES
2000 Main Volume
The 1986 amendment made the section applicable to the return of evidence offered by the defendant
as well as the state and made the determination of whether to return exhibits to a party for security,
storage, safety, or health problem be "as recommended by the clerk of the court".
The 1990 amendment, in subd. (a), deieted "or health" following "safety", substituted "shall" for

"may" preceding "order the clerk" and made nonsubstantive changes; and added subd. (b) relating to
exhibits toxic by their nature,

LAW REVIEW AND JOURNAL COMMENTARIES
- Review of selected 1990 California legislation, 22 Pac.L.J, 439 (1991)

END OF DOCUMENT
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Except as p1ov1ded mn Sect1on 1417, 6 60 days after the final determ1natlon ofacr 11n1na1 act10n or
ploceedlng, the clerk of the court shall dispose.of all exh1b1ts 1nt1 oduced or filed in the case and
remaining in the clerk's possession, as follows
(a) If the name and add1 ess of the pelson ﬁ0111 who1n the exh1b1t Was taken is contalned in the court.

- record, the clerk shall not1fy the person that he or she' may 1nake app11cat1on to the court for release of
the exhibits within 15 days of receipt of the not1ﬁcat1on _
(b) The court shall order the release of exhlb1ts free of chal e, W1thout p1eJud10e to the state upon
application, to the followmg L
(1) First, the person from whom the exh1b1ts were talcen 1nto custody, prov1ded that the person was in
lawful possessmn of the ethb1ts ,
() If the palty ent1t1ed to an exh_tb1t falls to apply for the 1et1un of the exhibit p1‘101 to the date for
dlspos1t1on under this section, the following procedures shall apply:
(1) Exhibits of stolen or embezzled property other than money shall be dtsposed of pur suant to oourt
order'as provided in Section 1417.6.
(2) Exhibits of pr operty other than property which is stolen or embezzled or property Whloh consists
of money or currency shall, except as otherwise provided in this palaglaph and in paragraph (3), be
transferred to the appropriate county agency for sale to the public in the same manner provided by
Article 7 (commencing with Section' 25500) of Chapter 5 of Part 2 of Division 2 of Title 3 of the
Government Code for the sale of surplus personal property. If the county determines that any property
is neeéded for a pubhc use, the property may be retained by the county and need not be sold.
(3) Exhibits of property, other than money, currency, or stolen or embezzled property, that are
determined by the-court to haye no value at public sale shall be desuoyed or otherwise d1sposed of
pursuant to court order.
(4) Exhibits of money or currency shall be disposed of pursuant to Section 1420.

' CREDIT(S)
2000 Main Volunre

(Addedby Stats 1985, c. 875 §3 Amended by Stats 1986 C. 734 § 2; Stats 1997 c. 133 (AB 79), §
L)

<General Materials ( GM) - References, Annotations, or Tables>_

HISTORICAL AND STATUTORY NOTES
2000 Main Volume

The 1986 -amendment substituted "shall be d1sposed of pursuant to court order as provided in Section |
1417.6" for "shall be returned by the clerk to the arresting agency for dlsposmon pursuaiit to Chapter
12 (commencing with Section 1407)" in subd. (b)(1); substituted "p1operty which consists of money
or currency shall" for "money, the property shall" and inserted "and in paragraph (3)" in the exception
in subd. (b)(2); inserted subd. (b)(3) and redesignated former subd. (b)(3) as subd. (b)(4); deleted "and
is unclaimed" after "money or currency"; and made other nonsubstantive changes.

c ' - . . 216 | '
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Stats.1997, c. 133, added a new subd. (a), allowing an application for release of exhibits within 15
days of notification; redesignated former subds. (a) and (b) as new subds. (b) and (c); rewrote new
subd. (b); and made nonsubstantive changes throughout the section, Prior to amendment the text of
subd. (a) (now subd. (b)) read:

"(a) The court shall, on application of the owner or any person entitled to possession of the exhibits or
an agent designated in writing by the owner, order the release of any exhibits that will not prejudice
the state.” : :

CROSS REFERENCES

Return of serialized property no longer needed for evidentiary use, see Penal Code § 11108.5,
LIBRARY REFERENCES
2000 Main Volume

Searches and Seizures ¢=84.
WESTLAW Topic No. 349.
C.J.S. Searches and Seizures §§ 217 to 226.

NOTES OF DECISIONS

Construction and application 1
Right to hearing 2

1. Construction and application

Court may order return of exhibit to its owner prior to final determination of action upon stipulation
of parties or upon notice and motion, if no prejudice will be suffered by either party and complete

~ photographic record is made of the released exhibit and, after property is filed or introduced in
criminal action, it may be returned to owner, destroyed, sold, or retained by county for public use,
depending on the property‘s character., Peomle v. Lamonte (App. 4 Dist. 1997) 61 Cal.Rptr.2d 810, 53
Cal.App.4th 544, review denied.

If owner of seized property does not apply for return of property and property is valuable but not
stolen or embezzled, it may be transferred to county agency for sale or retained by county for public
use; if property is money or currency, it is deposited in county treasury to become property of the
county if unclaimed after two years, while unclaimed stolen or embezzled property is destroyed, but
destruction of exhibit may not be ordered before date when criminal action or proceeding becomes
final. People v. Lamonte (App. 4 Dist. 1997) 61 Cal.Rptr.2d 810, 53 Cal.App.4th 544, review denied.

2. Right to hearing
Any claim that convicted felons had to the retention of trial exhibits beyond the statutory period could

only be justified by a specific, detailed showing concerning the potential merit of a collateral attack
and the significance of particular exhibits to the defense, and absent such showing, trial court was

Iittp://web2.westlaw.com/result/text. wl?Recreat. 21 7:"i11dj default. wl&RS=WLW2.71&VR... 2/5 12002
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under no obligatibn to hold any type of individual hearings regarding preservation of the exhibits.
Augustine v, Superior Court (App. 4 Dist. 1999) 84 Cal Rptr.2d 487, 71 Cal. ADD 4th 990, mod1ﬁcd
on denial of reliearing, 1ev1ew denied.

END OF DOCUMENT

Copt, (C) West 2002 No CIaim'to Orig. U.S. Govt. Works .
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Copr. © West Group 2002. All rights reserved.

(a) The provisions of Section 1417.5 shall not apply to any dangerous or deadly weapons, narcotic or
poisonous drugs, explosives, or any property of any kind or character whatsoever the possession of
which is prohibited by law and that was used by a defendant in the commission of the crime of which
the defendant was convicted, or with which the defendant was armed or that the defendant had upon
his or her person at the time of the defendant's arrest,

Any of this property introduced or filed as an exhibit shall be, by order of the trial court, destroyed or
otherwise disposed of under the conditions provided in the 01d61 no sooner than 60 days following the -
final determination of the criminal action or proceeding.

(b)(1) Every person who knowingly has in his or her possession any tool or device that is seized and
of a type used in the commission of a violation of Section 10801, 10802, or 10803 of the Vehicle:
Code, shall be subject to having the tool or device intended for the above purpose deemed a nuisance
as provided in paragraph (2).

(2) An evidentiary hearing shall be held only upon conviction of the defendant for a violation of
Section 10801, 10802, or 10803 of the Vehicle Code and after 15 days' notice is given to the
defendant of the state's intent to declare as a nuisance any property that is described in paragraph (1).
All relevant evidence shall be admissible at the hearing and the state shall prove by a preponderance

~ of the evidence that the property seized is-of a type used in facilitating the commission of the crime of
which the defendant was convicted.

(3) If a person purports to be the lawful owner of any tool or device the state seeks to be declared a
nuisance, the person shall show proof by & preponderance of the evidence at the hearing pursuant to
paragraph (2), that he or she owns the tool or device, and the ﬂlegal use of the tool or device was
without his or her knowledge or consent.

(4) Following a determination that the property shall be declared a nuisance, the prop e1ty shall be
disposed of as provided in paragraph (2) or (3) of subdivision (b) of Section 1417.5.

CREDIT(S)
'ZOOO Mai;l Volume

(Added by Stats.1985, c. 875, § 3. Amended by Stats. 1994, c. 488 (A.B.3653), § 1; Stats.1995, c. 377
(S.B.1095), § 5.)

<General Materials (GM) - References, Annotations, or Tables>

"HISTORICAL AND STATUTORY NOTES
2000 Main Volume

The 1994 amendment designated the present text as subd. (a) and made nonsubstantive changes in the
subdivision; and added subd. (b), relating to the determination that a tool or device of the type used in
violation of motor vehicle chop shop provisions is a nuisance. :

The 1995 amendment, in subd. (b)(2), inserted "for a violation of Section 10801, 10802, or 10803 of
the Vehicle Code" following "defendant".
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LAW REVIEW AND JOURNAL COMMENTARIES

Review of selected 1994 California legislation, 26 Pac.L.J. 202 (1995).-

'LIBRARY REFERENCES
2000 Main Volume |

Searches and Seizures =84,
WESTLAW Topic No. 349.
C.J.S. Searches and Seizures §§ 217 to 226,

Legal Jurisprudences :
Cal Jur 3d Aban Prop § 99; Crim L §§ 1288, 2572, 3 106.

Treatises and Practice Aids
Witkin & Epstein, Criminal Law (2d ed) §§ 956A, 1814,

NOTES OF DECISIONS

Acguittal 2
Conetruction and application 1
Remedies 3

1. Construction and application

Although defendant may have used telephone and computer éciuipment in committing crimes,
equipment itself was not illegal to possess and defendant was entitled to its return. People v. Lamonte
(App. 4 Dist: 1997) 61 Cal.Rptr.2d 810, 53 Cal. App.Ath 544, review denied.

Statutory prohibition on return of property "the possession of which is prohibited by law and that was
used by a defendant in the commission of the crime" is conjunctive. People v. Lamonte (App. 4 Dist.
1997) 61 Cal.Rptr.2d 810, 53 Cal.A13p.4th 544. review denied.

Court may not refuse to return legal property to convicted person to deter poss1ble future crime.
People v. Lamonte (App. 4 Dist. 1997) 61 Cal.Rptr.2d 810, 53 Cal.App. 4th 544, review denied.

2. Acquittal

The people are not authorized to confiscate, destroy or retain dangerous or deadly weapons lawfully
possessed by one at the time of his arrest upon charges of which he is subsequently exonerated.

Espinosa v. Superior Cowrt of San Joaquin County (App. 3 Dist. 1975) 123 Cal.Rptr. 448, 50
Cal.App.3d 347

Where petitioner was arrested at his own residence and the weapons were lawfully in his possession
therein and petitioner was subsequently acquitted of charge of assault with a deadly weapon on a
police officer, the confiscation, sale, retention or destruction of petitioner's weapons was not

http://web2.westlaw.comy/result/text.wl?Recreatt - 2291nd/defau1t.w1&RS=WLW2.71&VR... 2/5/2002
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authorized by § 1418 which permits the sale, destruction or retention of weapons which are
unlawfully concealed and carried upon the person or are used in the commission of any misdemeanor
or any felony for which the owner is convicted. Espinosa v.-Superior Court of San Joaquin County
(App. 3 Dist, 1975) 123 Cal.Rptr. 448, 50 Cal.App.3d 347, ~

3. Remedies

Writ of mandate was appropriate proceeding by which petitioner, who had been acquitted of assault
with a deadly weapon on a peace officer, could obtain return of weapons which had been confiscated
from his residence. Bspinosa v, Superior Court of San Joaguin County (App. 3 Dist, 1975) 123
Cal.Rpir. 448, 50 Cal. App.3d 347,

END OF DOCUMENT
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| Copr. © West Group 2002. All rights reserved. .

Not less than 15 days before any p1oposed d1spos1t10n of an exhibit pursuant to Section 1417.3,
1417.5, or 1417.6, the court shall notify the district attomey (or other prosecuting attor ney), the
attorney of record for each party, and each party who is not represented by counsel of the proposed
disposition. Before the disposition, any party, at his or her own expense, may cause to be prepared a

- photographic record of all or part of the exhibit by a person who is not a party or attorney of a party,
The clerk of the court shall observe the taking of the photographic record and, upon receipt of a
declaration of the person making the photographic record that the copy and negative of the
photograph delivered to the clerk is a true, unaltered, and unretouched print of the photographic
record taken in the presence of the clerk, the clerk shall certify the photographic record as such
without charge and retain it unaltered for a period of 60 days following the final determination of the
criminal action or proceeding. A certified photographic record of exhibits shall not be deemed
inadmissible pursuant to Section 1521 or 1522 of the Bvidence Code.

CREDIT(S)
2000 Main Volume

(Added by Stats.1985, ¢. 875, § 3. Amended by Stats 1998, c. 100 (S8.B.177), § 8, operative Jan. 1,
1999)

<General Materials (GM) - References, Annotations, or Tables>

LAW REVISION COMMISSION COMMENTS
2000 Main Volume
1998 Amendment
Section 1417.7 is amended to reflect the repeal of the Best Evidence Rule and the adoption of the

Secondary Evidence Rule. See Evid. Code §§ 1520~ 1523 & Comments. Section 1417.7 is also
amended to make technical changes. [26 Cal.L.Rev.Comm. Reports 369 (1996)].

HISTORICAL AND STATUTORY NOTES

2000 Main Volume

Apphcatlon of Stats.1998, ¢. 100 (S B. 177), see Historical and Statutory Notes under Evidence Code
§.1520. .

Stats, 1998, c. 100 (S.B. 177), made a nonsubstantive change in the third sentence; and rewrote the
fourth sentence relating to certified photographic records of exhibits. Prior to amendment, the fourth
sentence had read:

"A certified photographic record of exhibits shall be deemed a certified copy of a writing in official
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custody pursuant to Section 1507 of the Evidence Code."

LIBRARY REFERENCES
2000 Main Volume

Searches and Seizures ¢=84,.
WESTLAW Topic No. 349,
C.J.S. Searches and Seizures §§ 217 to 226."

Legal Jurisprudences
Cal Jur 3d Aban Prop § 99.

NOTES OF DECISIONS
Ac"imissibility of photographs 1
1. Admissibility of photographs

Fact that certain physical objects taken from scene of crime were destroyed by sheriff's department
after defendant's sentence was final did not preclude admission of photographs of objects at
subsequent prosecution or require reversal, where destruction of evidence, although deliberate, was
not for purpose of denying defendant access to it but was carried out as normal procedure under

* circumstance where it reasonably appeared that evidence would not be needed in court. People v, .
Chapman (App. 3 Dist, 1975) 121 Cal.Rptr. 315,47 Cal.App.3d 597, °

END OF DOCUMENT
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(a) Notwithstanding any other provision of this chapter, the court shall direct that any photograph of
any minor that has been found by the court to be harmful matter, as defined in Section 313, and
introduced or filed as an exhibit in any criminal p1oceed1ng spec1ﬁed in subd1v1s1on (b) be handled as
follows:

(1) Prior to the final determination of the act1on or ploceedmg, the photograph shall be avaﬂable only
to the parties or to a person named in a court order to receive the photograph.

(2) After the final determination of the action or proceeding, the photograph shall be preserved with
the permanent record maintained by the clerk of the court, The photograph may be disposed of or
destroyed after preservation through any appropriate photographic or electronic medivm. If the
photograph is disposed of, it shall be rendered unidentifiable before the disposal. No person shall have
_access to the photograph unless that person has been named in a court order to receive the photograph.
Any copy, negative, reprint, or other duplication of the photograph in the possession of the state, a
state agency, the defendant, or an agent of the defendant, shall be delivered to the clerk of the court
for disposal whether or not the defendant was convicted of the offense.

(b) The procedure provided by subdivision (a) shall apply to actions listed under subpar agr aph (A) of
paragraph (2) of subdivision (a) of Seohon 290, and to actions under the following provisions:

(1) Section 261.5. t :

(2) Section 272, ' '

(3) Chapter 7.5 (commencing with Section 311) of Title 9 of Part 1.

(4) Chapter 7.6 (commencing with Section 313) of Title 9 of Part 1. :

(c) For the purposes of this section, "photograph" means any photographic i Jmage contamed ina
digital format or on any chemlcal meohamcal magnetlc or elec’uomc medium.

CRBDIT(S)
2000 Main Volume
(Added by Stats.1996, c. 882 (A.B.2153), § 1.)
2002 Electronic Update

(Amended by Stats.2001, c. 473 (S.B.485), § 14.)

<General Materials (GM) - References, Annotations, or Tables>

HISTORICAL AND STATUTORY NOTES
2002 Electronic Update
2001 Legislétion

Stats.2001, c. 473 (8.B.485), in subd. (a), in the first sentence, inserted "the court shall direct that" and
substituted "has been found by the court to be" for "is"; and made a nonsubstantive change.

Subordination of legislation by Stats.2001, c. 473 (S.B.485), to other 2001 legislation, see Historical
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and Statutory Notes under Penal Code § 832.6.

- LIBRARY REFERENCES
2000 Main Volume
Searches and Seizures fok 84v |
WESTLAW Topic No. 349.
C.J.S. Searches and Seizures §§ 217 to 226

Legal Junspmdences
Cal Jur 3d Crim L S 3106.

Treatises and Practxce A_ldS
Witkin & Epstein, Criminal Law (2d ed) § 800.
END OF DOCUMENT '
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(2) Notwithstanding any other provision of law and subject to subdivision (b), the appropriate
governmental entity shall retain all biological material that is secured in connection with a criminal
case for the period of time that any person remains incarcerated in connection with that case, The
governmental entity shall have the discretion to determine how the evidence is retained pursuant to
this section, provided that the evidence is retained in a condition smtable for deoxynbonuclem acid
(DNA) testing.
(b) A governmental entity may dispose of blologmal material befole the expiration of the peuod of
time described in subdivision (&) if all of the conditions set forth below are miet:
(1) The governmental entity notifies all of the following persons of the provisions of this section and
of the intention of the govelnmental entity to dlspose of the material: any person, who as @ result of a
felony conviction in the case is currently serving a term of imprisonment and who rémaing
incarcerated in connection with the case, any counsel of record, the public defender in the county of
conviction, the district attorney in the county of conviction, and the Attorney General.
(2) The notifying entity does not 1ecelve within 90 days of sendmg the notlﬁcatlon any of the
following: .
(A) A motion filed pursuant to Section 1405, Howevel upon filing of that mot10n the govemmental
entity shall retain the material only until the time that the court's denial of the motlon is final,
(B) A request under penalty of perjury that the material not be destroyed or disposed of because the
declarant will file within 180 days a motion for DNA testing pursuant to Section 1405 that is followed
within 180 days by a motion for DNA testing pursuant to Section 1405, unless a request for an
extension is requested by the convicted person and agreed to by the governmental entity in possession
of the evidence.
(C) A declaration of innocence under penalty of perjury that has been filed with the court within 180
days of the judgment of conviction or July 1, 2001, whichever is later. However, the court shall

* permit the destruction of the evidence upon a showmg that the declaration is false or there is no issue
of identity that would be affected by additional testing. The convicted person may be cross-examined
on the declaration at any hearing conducted under this section or on an application by or on behalf of
the convicted person filed pulsuant to Section 1405.
(3) No other provision of law 1equnes that biological evidence be pr eserved or retained,
(c) Notwithstanding any other provision of law, the right to receive notice pursuant to this section is
absolute and shall not be waived. This plohlbmon applies to, but is not limited to, a waiver that is

. given as part of an agreement resulting in a plea of guilty or nolo contendre.
(d) This section shall remain in effect only until January 1, 2003, and on that date is repealed unless a
later enacted statute that is enacted before Janmary 1, 2003, deletes or extends that date.

CREDIT(S)
2002 Electronic Update
(Added by Stats.2000, c. 821 (8.B.1342), § 2. Amended by Stats.2001, ¢. 943 (S.B.83), §2.)

<General Materials (GM) - References, Annotations, or Tables>
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MR. KAYE: Thank you very much.

MS. HIGASHI: May I suggest we take a
five—ﬁinute break?

CHAIRPERSON PORINI: Yes. That's great idea.

(Recess taken)

CHAIRPERSON PORINI: I see the members are back,
so 1f folks could take their seats, please. If folk
would take their seats, please, we'll be going to our
next item.

MS. HIGASHI: The next item is item 5, adoption
of proposed parameters and guidelines Photographic
Record of Evidence. Staff counsel Eric Feller will
present this item.

MR. FELLER: Good morning. Before you are the
proposed parameters and guidelines for the Photographic
Record of Evidence test claim.‘ The test claim
legislation requires exhibits in a criminal trial to be
returned to a party when a court determines they pose a
security, storage, or safety problem, and that
photographic record of these exhibits be substituted.
It also requires exhibits toxic by nature or pose a
health hazard to humans be introduced to the court in
the form of photographic record or written and certified

oo\, Covse ExtSts o dngy%un+Ms

chemical analysis, unless it zgnqns a departure—from

procedure.
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Staff has made several modifications to the
claimant's proposed parameters and guidelines to conform
to the Commission's statement'of decision, previously
adopted parameters and guidelines #+# the statute. One
such modification is that only those photographs
actually admitted into evidence be reimbursed. The
other issues on this test claim revolve around
reimbursement for transporting photographs, whether the
provision for certified chemical analysis expressly
exclude controlled substances‘if the exhibit is toxic,
and the reimbursement for evidence disposal.

Now, in speaking with claimant yesterday and
this morning, they requested to keep the language under
5(b), indirect cost rates, as they submitted it. So
that's on page 15 and 16. All the strikeout text on
page 16 would be reinserted and the underscored text
would be taken out, except for the underscored text for
school districts under (b) (1), which is é two -- also on
page 15 and 16, would remain in, since school districts
are potentially eligible claimants.

So with that change, staff recommends the
Commission adopt the parameters and guidelihes as
modified, beginning on page 11.

CHAIRPERSCON PORINI: Mr. Sherwood.

MR. SHERWOOD: I just want to -- is that your
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recomméndation?

MR. FELLER:. Yes. Yeah, we -- I would recommend
that, that change as well.

CHAIRPERSON PORINI: Okay. So staff concurs
with the recommendation of claimants.

MR. FELLER: Correct.

CHAIRPERSON PORINTI: Ckay.

MR. FELLER: Would the parties and witnesses
state their names for the record, please.

MR. JOHNSON: Steve Johnson, assistant
laboratory director of the Los Angeles Police Department
crime lab.

MS. STONE: Pam Stone on behalf of the LAPD.

MR. PAULIN: Matt Paulin, Department of Finance.

MR. SILVA: Shawn Silva, State Controller's
Office.

CHAIRPERSON PORINI: Okay. Ms. Stone, would you
like to begin?

MS. STONE: Yes,vplease. Thank you, Madame
Chairman, Members of the Commission.

First of all, we would like to thank the
Commission staff for the work on this particular
mandate. The reason for the return to the original ICRP
language is because the ICRP language substituted by

staff is presently under negotiation as part of the
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boilerplate review and it was premature, so if that
explains it. This is the ICRP language that was agreed
to with State Controller's Office sometime early last
year.

With me is Mr. Johnson, who has some comments
regarding two portions of the parameters and guidelines
to which we object.

Mr. Johnson,

MR. JOHNSON: Good morning.

CHAIRPERSON PORINI: Good morning.

MR. JOHNSON: The first area I'd like to address
is the staff recommendation to reimburse for only
photographs that are introduced into court. This change
would pose serious operational problems for us.
Essentially the Superior Court in Los Angeles has
indicated to us that they will not accept any narcotics
exhibits, any hazardous exhibits in the court and are
requiring the submission of photographs in a particular
format instead of the evidence being introduced.

If I were to try to wait until the last minute
to take photographs because I can't get reimbursement
for them because they might not be introduced, I would
have to essentially wait until ﬁhe case was already at
the preliminary hearing stage or already starting the

preliminary hearing and then tell the bench officer, a
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superior court judge, wait, I've got to send someone
back to take a picture of the evidence, which is going
to be very labor intensive. I'm going to have to handle
the evidence twice. I'm going to have to retrieve the
packages out of our storage vaults, reopen the package,
take photographs, and then give them to an officer to
take them back to court. It might also incur the wrath
of the superior court judge. I try to avoid that. They
often can put you in jail for conteﬁpt, and I try to
avoid that at all costs.

So essentially the laboratories in Los Angeles,
both the county and the city laboratory image or take
photographs of the evidence as it comes through the
laboratory at the begihning of the procesg. The Los
Angeles District Attorney's Office doesn't file cases
until they're analyzed. They don't want to file a case
for possession of a narcotic when no one has said, vyes,
it's a narcétic, and I agree with that.

While we have the package open in the laboratory
and we have everything out, we then simply take it over
and photograph it. It only takes about ten minutes per
case. We then return the evidence to the property room,
and there it stays, and the photographs are already
taken and available fof the courts, if they so desiré.

We can't determine up front which cases are
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going to go eventually to trial, which ones are going to
be settled at the arraignment or at the preliminary
hearing. We could have an example of an officer who
gets the photographs, goes to the preliminary hearing,
is standing there waiting to start the preliminary
hearing, and the defense will change their mind and
decide to plea, and therefore I would not -- we would
not be compensated for those photographs. But if the
person actually goes in and gets oﬁ the witness stand
and they're introduced, now I do get compensated. It
seems a little hard to decipher the difference between
those scenarios, as far as our agency is concerned.

And so we believe it would be more labor cost --
cost more in terms of labor to handle the evidence
twice, to photograph it. It would inject some
significant operational problems in our operation, as
well as the sheriff's office down the road, and is
unnecessary.

The second area is in the area of disposal. And
I understand in reading this that that may be beyond the
decision that was made earlier on this test claim, but
just to reiterate, historically when a narcotics case
went to court, we took the narcotics to court. It was
introduced as evidence. The court clerk took custody of

the evidence. The court clerk stored the evidence. 2and
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when the case was finally adjudicated or had reached
past the first level of appeal/ the court disposed of it
at court expense. Now the court never sees the
evidence. It stays in my storage vault, and I get to
pay to get rid of it when the case is finally
adjudicated.

And those are the only two areas I'd like to
comment on. |

CHAIRPERSON PORINI: All right. Questions?

Ms. Steinmeier.

MS. STEINMEIER: I have one on the issue of
narcotics. Are you -- did I understand you to say that
the court considers all narcotics to be hazardous, or do
they differentiate between heavy-duty narcotics or
lightweight narcotics?

MR. JOHNSON: They are unwilling to accept --

MS. STEINMEIER: Any.

MR. JOHNSON: -- any narcotics.

MS. STEINMEIER: They don't want them in their
court. |

MR. JOHNSCON: They Want no -- no narcotics, no
evidence samples from illicit drug labs. Those are all
basically precluded from being brought into court.

MS. STEINMEIER: Because they're hazardous, in

their mind?
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MR. JOHNSON: Because the court decided that
they were hazardous. They were posing security and
storage problems --

MS.’STEINMEIER: Right.

MR. JOHNSON: -- for the court, and they
basically decided that it would be a better idea for us
to have that problem rather than for them to have that
problem.

MS. STEINMEIER: I can understand that. So they
shifted it to you essentially.

MR. JOHNSON: Yes.

MS. STONE: Madame -- Ms. Steinmeier, we do
have, if the Commission so desires, copies of the list
of partial -- a portion of the list of the chemicals
that are named to be hazardous and cause reproductive
toxicity issued January 25th of 2002. And, for example,
we just have two pages, it includes --

CHAIRPERSON PORINI: Who issued --

MS. STONE: -- cocaine.

CHAIRPERSON PORINI: Who issued the --

MS. STONE: This is issued by the State of
California Environmental Protection Agency, Office of
Environmental Health Hazard Assessment, issued on
January 25th, 2002.

CHAIRPERSON PORINI: Okay. Any other questions?
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MS. STEINMEIER: I guess we should have
Mr. Feller comment on both the»disposal issue and the
hazardous issue.

MR. FELLER: As far as whether cocaine, you
know, i1s hazardous or not, the court doesn't have to
ever get that under the statute, because under'
1417.3(a), anything the court determines is a security,
storage, or safety problem, the court clerk can
recommend be introduced in the form of a photograph. It
doesn't have to be cocaine. It can be a couch. It can
be anything. So either way, the courts are going to
have to get photographs of those items rather than the
actual exhibits themselves.

The -- as far as the disposal issue goes, the
statute doesn't provide for the statement of decision,
doesn't provide for -- the staff just finds that it's
way beyond anything that was -- had been previously
decided or legislated in this case.

CHAIRPERSON PORINI: All right. Department of
Finance?

MR. PAULIN: We're in basic agreement with the
staff's analysis. Our main issue was the disposal and
that has been -- that is proposed to be removed from the
Ps and Gs, so we're in agreement.

CHAIRPERSON PORINI: All right. Controller's
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Office.

MR. SILVA: We are also in agreement with the
staff's position on the disposal issue and have no
problem with the change in the boilerplate.

CHAIRPERSON PORINI: All right. And the
boilerplate issue is to be decided in the future.

MS. HIGASHI: In the future, that's correct.

CHAIRPERSON PORINI: Any further guestions from
members?

MS. STEINMEIER: I guess I'd like to discuss
this business of photographic evidence of hazardous
materials. In the staff analysis, it really kind of
precludes, well, two things. It is never entered into
evidence, which the gentleman from Los Angeles Police
Department was talking about. That one, I think, is
going to be real difficult for us to get a handle on.
If they decide it's cost-éffective to photograph it all,
then probably they're going to have to also take the
chance it may or may not be entered into evidence. I
don't have a problem with that one. That's an
administrative decision on the part of the police
department, to do it all because it's cost-effective.
And some of it may not be refundable, but you can need
to do what you're doing or not. I think you probably

would, regardless of the mandate, in light of what you
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just said.

But on the hazardous materials portion, I don't
know. I guess we have to look at the language here and
see 1f that would cover anything that the court
determines hazardous, including, I don't know, a tiny
amount of marijuana or something. If they don't want
that material in their building, then they're really
effectively making it a mandate that they have to have a
chemical analysis done. 2and I don't think Mr. Feller's
recommendation would include that. Am I incorrect?

CHAIRPERSON PORINI: Mr. Feller, do you want to
comment?

MS. STEINMEIER: Do we need to chanée this?

MR. FELLER: The -- yeah, the recommendation is
that the reimbursement for a certified chemical, written
chemical analysis, not include controlled substancés as
defined in Health and Safety Code 11054 unless that
exhibit is toxic and poses a health hazard to humans.
And I'm not aware that all contfolled substances meet
that definition.

MS. STEINMEIER: So that could be a problem then
for Mr. Johnson and for counties and cities and any
police agency to have to prove that then to the
Controller's Office? 1Is that what we -- under this

recommendation you would have to prove that it was a
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hazardous material in order to get reimbursed? Is that
what we're saying? Is that --

MR. FELLER: Correct.

" MS. STEINMEIER: -- going to be difficult for

them do? No?

CHAIRPERSON PORINI: Controller's Office?
Ms. Stone.

MS. STONE: Madame -- Ms. Steinmeier, there are
a number of code sections, regulations, that specify
what constitutes a hazardous substance, and so you Jjust
ascertain whether or not what you analyzed is on one of
these lists, and the list is provided in the parameters
and guidelines.

MS. STEINMEIER: So you could live with this
language?

MS. STONE: Oh, yeah.

MS. STEINMEIER: Okay.

CHAIRPERSON PORINI: Okay. Further guestions?

MR. LAZAR: Do you have something?

MR. JOHNSON: Well, I kind of -- I have to say I

agree with Mr. Feller, and I know it's hard for you to
believe that, but in this case we had to analyze

narcotics. We've always had to analyze narcotics and
provide written reports. That requirement is nothing

new to us. We have to do that for the enforcement end
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of this, and so not being reimbursed for producing that
report is -- I mean; that's the cost of our doing
business as a law enforcement agency and as a law
enforcement laboratory.

In response to your comment about that's an
administrative decision we make. I don't take pictures
of narcotics because I want to take pictures of
narcotics. I take pictures of narcotics because the
courts have said you can't bring it here and you have to

bring a picture. 2And that the problem is how do you do

- that without a catastrophic change in the way you do

business?

And the way that the staff has recommended that
we only receive compensation for those that actually get
in to court is -- will be difficult for our agency to
track and to actually be able to provide the kind of
information that the Controller is going to want as to
which cases actually went to court. We're talking about
a monumental task.

Essentially we are moving toward a situation
where we image the -- we don't print any pictures. We
just image the -- we have a digital image sitting on a
server somewhere and only print the pictures out when
they're necessary and so that essentially the only cost

could be for the short period of time necessary to image
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and then, if necessary, when it is needed for court, the
officer could retrieve and print those and take them to
court.

That's my only comment.

CHAIRPERSON PORINI: Ms. Stone.

MS. STONE: Yes. 1In going along that line, what
we're concerned about is the amount of tracking that
would be necessary to determine of all of the images of
narcotics made, which ones of those actually went to
court and were admitted into evidence versus all the
digital images made.

In discussions cof this with other members of the
CSAC SB 90 committee, we were talking about the fact
that in smaller jurisdictions this might not be a
problem, where you basically have a relatively small
jurisdiction, everything is quite local. You know that
Joanie Jones' cocaine case is going to go to court, so
it's time to get pictures taken and take them to court.

However, when you're dealing with such a volume
of scale, obviously since Los Angeles has instituted a
digital system, you're only going to be using the actual
printing paper, for example, when something actually is
going to court, and it is much cheaper to reimburse the
cost of originally digitally -- digitally imaging the

narcotics than it would be to institute something that
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is less cost-effective or instituting a tracking system
to try to figure out which cases actually went to court
and went to prelim versus those that charges were not
filed or a plea was entered prior to the moment that the
officer got on the stand to admit the evidence.

So I think you'd find a substantial difference
between jurisdictions, between the larger ones and the
smaller ones.

CHAIRPERSON PORINI: Controller's Office.

MR. SILVA: Yes. I'd like to address two
issues. One is the recently discussed tracking issue of
coming up with the records to demonstrate which photos
were or were not introduced into evidence. And the
difficulty of filing a claim does not create -- does not
change the reimbursable of the activities. Although
it -- granted, it could become somewhat difficult.

I think the simplest approach is that in every
case in which you go to trial, the clexrk of the court
generates an evidence list, and you would simply -- the
DA present would simply take tHe evidence list and
forward it to the agency responsible for that evidence,
and that would be their -- right there would be evidence
of what was introduced into court. No better source
document would exist as to what was introduced into

court and what was reimbursable. Granted, in a large
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county there's going to be a lot of those documents, but
there is a singular document which would contain that
information and would be very reliable. 1It's produced
by the clerk of the court.

One other concern that we have that has arisen
during the discussion is when the court chooses to
determine something or to deem something hazardous and
therefore exclude it from the courtroom, we would have a
concern with the fact that a court -- the court decides
to deem it hazardous and that it is not specifically
statutorily deemed haéardous.

Certainly if the legislature has deemed it
hazardous in one fashion or another, it's -- it would be
easily determined to be a state mandate. But when a
court exercises its judicial discretion to determine
that a specific piece of evidence is hazardous and thus
cannot be presented into court -- and I'm not sure how
we can convert the judicial discretion into a state
mandate. Therefore, we would prefer to find some method
to keep it to something that has already been
determined, either directly by the legislature, in
preexisting statute, or indirectly by the legislature,
perhaps something like Cal-OSHA, some -- some regulation
or statute that is put ocut by the State, rather than as

an exercise of judicial discretion by an individual

VINE, McKINNON & HALL (916) 371-3376 82

245




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

judge.

CHAIRPERSON PORINI: All right. Staff and then
Mr. Johnson, I think, wanted to say something. No?
Okay. All right. Staff.

MR. FELLER: The statute has just -- the second
part of what Silva said, the statute has two parts.

Only the second part deals with exhibits toxic in
nature. The first part of the statute deals with
exhibits that pose a security, storage, or safety
problem as recommended by the clerk of the court. So
any of those exhibits, it's whatever the court decides
it doesn't want’to gsee admitted into evidence directly,
and that's -- that discretion was granted by the
legislature.

CHAIRPERSON PORINI: Okay. Further questions
from members?

MS. STEINMEIER: I have one other. What about
the court's list of evidence, Mr. Johnson, would that be
an adequate -- is that something that you actually have
the ability to send to the Controller as a part of your
claiming package? What's the practical efféct?

MR. JOHNSON: Getting the superior court to do
anything is problematic and difficult at best. We -- to
use an analogy, we have another reimbursement program in

terms of narcotics analysis to compensate the city for
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the cost of running tests. Moneys are collected from
convicted individuals to compensate, and the county
takes off a 20-percent administrative fee, and we still
can't figure out where any of the money is coming from
and how to account for any of it, and the only
individuals that have control of those dqcuments are the
county. 2And it's tough for a local municipal agency to
try to force the county to make changes like that. They
are just not real receptive to what our needs are.
Trying to get each court clerk to somehow produce a --
at the time the officer is still there in the

courtroom -- an exhibit list and somehow try to funnel
those to a central repository in an agency of 9,000
officers would be virtually impossible.

MS. STEINMEIER: Then what other -- I'm talking
to Mr. Silva now. What other form of evidence could
practically a large agéncy come up with that would
satisfy your requirement?

MR. SILVA: Well, I think that there's another
source beside the courts. The courts are frequently
reluctant to engage in activities which are seen just to
benefit an agency, but hopefully most law enforcement
agencies have a working relationship with the DA's
office, and the DA on the case would simply request a

copy of the document from the court. And speaking from
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my personal experience with thé Placer County DA's
Office, I've never had a court reject a request for a
copy of an evidence list. In fact, most courts sua
sponte provide it to the parties because they have to be
able to track the evidence which was admitted or which
was offered but not admitted. So that as long as
there's some sort of working relationship between the
DA's office and law enforcement, which I think the
system would fall apart if there wasn't, that would be
the source for the documentation.

MS. STEINMEIER: With all due respect, Placer
County is a small county, so I'm going to go back to
Mr. Johnson to find out in Los Angeles is that another
practical solution or impractical?

MR. JOHNSON: I -- we handle between 15- and
20,000 narcotics cases a year in Los Angeles. You're
talking about trying to track each one of these to find
out where in the process it may have reached a
conclusion, whether it was at the arraignment, where
dbviously no evidence was introduced, or at the
preliminary hearing, or did it go to trial, this would
be difficult.

MS. STEINMEIER: If you had to create a tracking
system, though, for that, that would be part of the

mandate or part of the reimbursable expense?
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MS. STONE: 1It's not included as a reimbursable.

MS. STEINMEIER: In the statement of decision.

MS. STONE: 1In the statement of decision.

And the other thing we were looking at is the
costs to prepare, if this type of documentation or
tracking were desired by the State Controller's Office,
would far and away exceed the cost if you paid for the
original digital imaging and then we only take --
obviously pictures only printed as they are needed,
would be éo much more -- or less expensive, iess labor
intensive for a place the size of LAPD. I mean,
obviously, if you were Alpine or Del Norte County, you'd
be in a much different situation. But here we're really
dealing with economies of scale, 20,000 narcotics cases,
9,000 officers, and that's just for the metro LAPD.

MS. STEINMEIER: I guess I'm looking for a
pragmatic solution, Mr. Johnson, that would satisfy the
Controller's Office, again in my effort to prevent
incorrect reduction claims, which is one of my -- I
want -- all of our concerns. What could be feasible
that you could produce for them that would indicate that
it-had actually been brought in evidence?

CHAIRPERSON PORINI: Within the statute.

MS. STEINMEIER: Right. Using the state.

Right. Exactly. Do you have a suggestion?
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MR. JOHNSON: The only thing that --

MS. STEINMEIER: Oh, wait, Mr. Lazar has a
question.

MR. LAZAR: What about a copy of the photograph
attached to 1it?

MS. STEINMEIER: You've got to prove that it was
in evidence. That's the problem.

CHAIRPERSON PORINI: Yeah.

MR. JOHNSON: Actually, the courts in Los
Angeles require multiple images to be printed on each
case, and so we're talking about --

MS. STEINMEIER: Do they give you a receipt for

that?

MR. JOHNSON: No.

MS. STEINMEIER: No.

MR. JOHNSON: Essentially our costs -- to get
down to the nitty-gritty, our costs are really the labor
to get the image and the cost of imaging equipment,
which is not all that expensive. I mean, the imaging
stations were -- we bought five of them. I think they
were 5- or $6,000. With computers they were maybe ten, -
so $50,000. The computer server we're going to store
this on was maybe another 50-, $75,000. $125,000.

The ongoing costs would be the actual number of

pictures we print that officers request for court use
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and the labor necessary to produce the images, the staff
time in the laboratory, the chemists that actually sit
there and do that work. Again, I don't -- I never
wanted them to take pictures. We in the laboratory
never wanted to have that responsibility. But the
courts have forced us into the situation where we're
forced to take pictures of this evidence.

And because of the logistics problems in trying
to go back and pick up packages again, redo the same
work, and reopen the package, interject another --
possibly another individual into the chain of custody,
it was more cost-effective, we believe, to set it up the
way we did, which 1s we handle it in the normal course
of business. It means the package is only handled once.
We don't have to retrieve it out of the vault. Once
it's in the wvault it's securely stored. It makes
everything simpler and easier to do -- to deal with,
excuse me. |

MS. STEINMEIER: You haven't given me the
practical solution.

MR. JOHNSON: As far‘as actually --

MS. STEINMEIEﬁ: You don't have one.

MR. JOHNSON: No. I don't know how I'm going to
tell the clerk -- how I'm going to tell the clerk of the

superior court that they have to provide me with
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information, short of someone telling them that they
have got to provide it for me. They are nét --
obviously not in.the business of making me happy. They
have their own work to do.

MS. STEINMEIER: It seems like they should give
you a receipt for the evidence you turned in.

MS. STONE: The problem hés been created,

Ms. Steinmeier, by the requirement inserted by your
staff that the activities limited to photographs
actually introduced or offered into evidence as exhibits
and that claimants must provide supporting documentation
with that, I mean, and that is main problem. From a
logiStic standpoint, it is impossible so to do.

CHAIRPERSON PORINI: Okay. Mr. Sherwood.

MR. SHERWOOD: It sounds like a significant
problem. It is a concern, but I still get back to the
issue when I go through the staff's analysis, basically
on page 7, about four or five paragraphs down, staff
further recommends limiting reimbursable activity to the
cost of the photographs actually offered into evidence
as exhibits. This would conform to the reimbursable
acﬁivities in the language of the test claim statute,
which is limited to exhibits offered by the State or
defendant or exhibits introduced to the court.

I feel for your situation. I understand where
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you're coming from. It's going to be a difficult
gsituation, but I just don't see where we as a board have
any other option but to agree with staff's
recommendation on this issue.

CHAIRPERSON PORINI: Further questions oxr
comments? Motion?

MS. WILLIAMS: 1I'd like to move gtaff
recommendation.

MR. SHERWOOD: Second.

CHAIRPERSON PORINI: We have a motion and a
second. Further discussion?

Roll'call, please.

MS. HIGASHI: Mr. Sherwcod.

MR. SHERWOOD: Aye.

MS. HIGASHI: Ms. Steinmeier.

MS. STEINMEIER: Aye.

MS. HIGASHI: Ms. Williams.

MS. WILLIAMS: Aye.

MS. HIGASHI: Mr. Lazar.

MR. LAZAR: Aye.

MS. HIGASHI: Ms. Porini.

CHAIRPERSON PORINI: Aye.

Thank vyou.

MS. STONE: Thank you very much.

CHAIRPERSON PORINI: All right.
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MINUTES

COMMISSION ON STATE MANDATES

State Capitol, Room 126
Sacramento, California
February 28, 2002

Present: Chairperson Annette Porini
Representative of the Director of the Department of Finance
Member William Sherwood
Representative of the State Treasurer
Member Sherry Williams
Representative of the Director of the Office of Planning and Research
Member John Harrigan
Representative of the State Controller
Member Joann Steinmeier
School Board Member
Member John Lazar
City Council Member
Vacant: Public Member

CALL TO ORDER AND ROLL CALL-
Chairperson Porini called the meeting to order at 9:41 a.m.
APPROVAL OF MINUTES

Item 1 January 24, 2002

Upon motion by Member Harrigan and second by Member Sherwood, the minutes were
unanimously adopted.

PROPOSED CONSENT CALENDAR

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

ADOPTION OF STATEWIDE COST ESTIMATE

Item 6 County Treasury Oversight Committees, 96-365-03
County of San Bernardino, Claimant
Government Code Sections 27130, 27131, 27132, 27132.1, 27132.2,
27132.3, 27132.4, 27133, 27134, 27135, 27136, and 27137
Statutes of 1995, Chapter 784; Statutes of 1996, Chapter 156

Member Sherwood moved for adoption of the consent calendar. With a second by
Member Steinmeier, the consent calendar, consisting of item 6, was unanimously adopted.
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HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

TEST CLAIMS

Item 2 Community College District Budget and Financial Reports, Fiscal
Management Reports, and Financial and Compliance Audits
97-TC-10, 11, 12
Santa Monica Community College District, Claimant
Education Code Sections 84030, 84040, and 84040.5
Statutes of 1977, Chapters 36 and 936; Statutes of 1978, Chapter 207;
Statutes of 1979, Chapter 221, Statutes of 1980, Chapter 884; Statutes of
1981, Chapters 470, 471, 930, and 1178, Statutes of 1983, Chapter 1206;
Statutes of 1984, Chapters 609 and 1282; Statutes of 1986, Chapter 1486;
Statutes of 1987, Chapter 1025; Statutes of 1990, Chapter 1372, Statutes
of 1994, Chapter 20; California Code of Regulations, Title 5, Sections
58300-58301, 58303- 58308, 58310-58312, 58314, 58316, 58318, 59100,
59102, 59104, 59106, 59108, 59110, 59112, and 59114; 1991 California
Community Colleges Contracted District Audit Manual and subsequent
revisions through June 1996; 1993 California Community Colleges Budget
and Accounting Manual and subsequent Accounting Advisories dated
through May 30, 1997

Katherine Tokarski, Commission Counsel, presented this item. She noted that the claimant,
Santa Monica Community College District, filed three test claims alleging reimbursable
state-mandated costs for activities performed by community college districts for periodically
preparing and submitting various budget and fiscal management reports to the state, and for
engaging in annual financial and compliance audits. The three test claims were consolidated
due to the overlap between the claims. She indicated that this test claim was first presented at
the January 24, 2002 Commission hearing, and was continued to allow additional time to
consider several issues.

Ms. Tokarski noted the claimant’s contention that the test claim legislation and executive
orders impose new programs or higher levels of service upon community college districts by
requiring specific new activities related to the administration of district budgets, audits, and
fiscal management practices. However, she explained staff’s finding that community college
districts were required under prior law to engage in extensive budget, fiscal management, and
audit activities, following a standardized accounting system as expressed in a state-published
accounting manual. She further explained that prior law required districts to have an annual
audit using audit standards and procedures prescribed by the State and performed by a CPA at
the expense of community college districts. Therefore, staff found that use of the Budget and
Accounting Manuals and the Audit Manual do not constitute new programs or higher levels of
service.

Ms. Tokarski indicated that the claimant also included twenty-two Title 5 regulations in the test
claim. She explained that Statutes of 1990, chapter 1372 repealed a number of Education Code
sections contingent upon the adoption of corresponding regulations. She maintained that the
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Legislature has the authority to make the operative date of any part of a statute dependent upon
a contingency. Accordingly, staff found that the Education Code sections named in Statutes

of 1990, chapter 1372, section 708, subdivision (a), continued in legal, operative effect until
each corresponding regulation was adopted, thereby avoiding a gap in the legal requirements.

Regarding the gap issue, Ms. Tokarski noted that at the last hearing, she presented a correction
to the final staff analysis stating that former Education Code section 84041, requiring employee
indemnity bonds, did not appear on the list of contingently-repealed code sections. She
indicated that staff has now found that it is a listed code section. Therefore, she stated that
staff returns to the original recommendation that the Commission deny finding a reimbursable
state-mandated program for employee indemnity bonds under title 5, section 58313, which is a
continuation of the law of the first sentence of Education Code section 84041.

Ms. Tokarski stated that staff found five regulations to impose new programs or higher levels
of service within existing audit or budget programs for specific new activities. Staff
recommended that the Commission approve the test claim for the specific new community
college district activities as set forth in the conclusion of the staff analysis.

Parties were represented as follows: Keith Petersen, representing Santa Monica Community
College District; and Ramon de la Guardia, Randy Katz, and Jim Foreman, for the Department
of Finance. The witnesses were sworn in.

Mr. Petersen noted that the threshold issues remain the same: 1) the gap in the legal
requirements, and 2) the accounting and audit manuals. He maintained that the body of
evidence provided by staff has not changed.

Regarding the gap issue, Mr. Petersen stated that the Education Codes were repealed in 1990,
He noted staff’s position that Statutes of 1990, chapter 1372, section 708, bridges the gap from
- when the law was repealed to when corresponding regulations were adopted because of the
Legislature’s intent that there be no lapse in the requirements. He disputes whether legislative
intent can bridge this gap.

Mr. Petersen added that even if the Commission believed legislative intent could bridge the
gap, staff’s analysis failed for mechanical reasons. He asserted that staff did not go back to
compare the repealed Education Code sections against the Title 5 regulations. He added that
since there is no law on the books, the repealed statutes with no new regulation replacing it
should be recognized so that the colleges would be aware of the requirements.

The second issue raised by Mr. Petersen related to the accounting and audit manuals. He
maintained that the accounting manuals clearly changed from a school-college manual to a
college-only manual, and that there were several major revisions to the college audit and
accounting manual since 1976. He argued that it was inappropriate to assume that work or
duties required did not change in over 20 years because the manuals were subject to evaluation
and change year to year.

Mr. de la Guardia indicated that the Department of Finance’s position is that there is no
program or level of service for fiscal integrity. He stated that the claim should be disposed of
on that basis. He also commented that what the claimant refers to as “legislative intent” is
clearly “operative language” of the statute. He added that the Legislature has the power to
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declare when a statute will be operative. Regarding the manuals, he noted that they existed
before and they have to be updated. There is no higher level of service or new program to
update the manuals and keep them current. He also noted that he agreed with staff’s analysis
with respect to the employee indemnity bonds.

Mr. Foreman submitted that there should be no additional costs because the community
colleges were not given additional duties.

Member Steinmeier requested that Ms. Tokarski address the gap issue and clarify legislative
intent versus actual statutory language. Ms. Tokarski read and explained Statutes of 1990,
chapter 1372, section 708, subdivision (b).

Member Steinmeier also asked about the claim filed on the financial and compliance audits
manual, in which the claimant specifically identified the changes. Ms. Tokarski clarified that
new programs were specifically identified in an updated version of the manual and staff was
able to do a step-by-step analysis. She noted that some of the things claimed were found to be
a new program or higher level of service for auditors in completing the audit, and others were
not. Member Steinmeier then asked if community colleges could file a similar claim if they
chose to do the work to identify the differences. Ms. Tokarski said yes.

Member Williams commented that the Legislature was very clear on what it intended. She
added that she finds no gap and no mandate. She made a motion to deny the entire test claim.
With a second by Chairperson Porini, the motion carried 4-2, with Member Lazar and
Member Steinmeier voting “No.”

Mr. Petersen withdrew all allegations regarding audit manuals and accounting manuals from
the test claim. ‘

Ms. Tokarski asked the Commission for clarification on what they would like as far as the
statement of decision for the five regulations that were denied in addition to the rest of the test
claim that was analyzed. Chairperson Porini clarified that the motion denied the entire test
claim and that it was based on the Department of Finance analysis.

Item 3 Pupil Promotion and Retention, 98-TC-19
San Diego Unified School District, Claimant ;
Education Code Sections 37252, 37252.5, 48070 and 48070.5
Statutes of 1981, Chapter 100; Statutes of 1982, Chapter 1388; Statutes of
1983, Chapter 498; Statutes of 1990, Chapter 1263; Statutes of 1998,
Chapters 742 and 743

Item 3 was postponed at the request of the Department of Finance.
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INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8

ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 4 Animal Adoption, 98-TC-11
County of Los Angeles, City of Lindsay, County of Tulare, County of
Fresno and Southeast Area Animal Control Authority, Claimants
- Civil Code Sections 1815, 1816, 1834, 1834 .4, 1845, 1846, 1847, and
2080; Food and Agriculture Code Sections 17005, 17006, 31108, 31752,
31752.5, 31753, 31754, 32001, and 32003; Penal Code Sections 597.1 and
599d; As Added or Amended by Statutes of 1998, Chapter 752

Camille Shelton, Senior Commission Counsel, presented this item. She noted that this item
was originally presented to the Commission in August 2001, but was continued to further
address some of the issues. She indicated that changes were made to clarify the one-time
activities, the activity of acquiring additional space and remodeling existing buildings,

- providing prompt and necessary veterinary care, and to clarify the offsetting savings and
reimbursements section. She added that the parameters and guidelines provide reimbursement
under specified circumstances for animals that die during the increased holding period. Staff
recommended the Commission adopt staff’s proposed parameters and guidelines and also

~ authorize staff to make non-substantive, technical corrections to the parameters and guidelines
following the hearing, if necessary.

- Parties were represented as follows: Leonard Kaye and Bob Ballenger, representing the County
of Los Angeles; Pam Stone, representing the County of Tulare; Sandra Dumlao, for the
County of Fresno; Mike Ross, for Contra Costa County; Tom Lutzenberger and Susan
Geanacou, for the Department of Finance; Shawn Silva, for the State Controller’s Office; and
Virginia Handley, with the Fund for Animals.

Mr. Kaye concurred with staff’s analysis and urged the Commission to adopt staff’s proposed
parameters and guidelines.

Ms. Stone also supported the staff recommendation.

Ms. Dumlao stated that she agreed with staff’s finding regarding offsetting savings. However,
she asked for clarification on the term “facility” as compared to one building added to a
facility.

Ms. Shelton noted that the section was written broadly enough to reimburse agencies for
remodeling an existing building or remodeling the whole facility. She added that the word
“facility” can be used interchangeably with building, if all that is being clalmed is the
renovation of one building.

Ms. Dumlao maintained that “facility” and “building” need to be distinguished, although she
agreed both were appropriate depending on the situation.

Chairperson Porini suggested the phrase “facility or bulldlng instead of just “facility.”
Ms. Dumlao and Ms. Shelton agreed.
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Mr. Silva asserted that the phrase “facility or building” is too broad and could be
misinterpreted so that a new facility is constructed without regard to the limited activities that
are actually reimbursable. A local agency may shift all the strays into one building and then
they do not take into account all the other animals and this skews the pro rata costs that are
reimbursable. Ms. Shelton explained that whether building a new facility or renovating an
existing facility, an agency must show the need by comparing the total population of animals,
including owner relinquished animals which are not reimbursable, to the number of animals
held under the increased holding period.

Ms. Stone added that in the case of Fresno County, there was already a separate stray animal
shelter and because the program doubles the number of strays that have to be held, a separate
second building is necessary. The county is not manipulating the numbers to show the need
for a new facility. Ms. Shelton added that the local agency must show the number of animals
being held in 1998, the year before the legislation took effect, and that is the baseline they
must document to the State Controller. Member Steinmeier asked county representatives if
they have a good census tracking system in place. Ms. Dumlao and Mr. Ballenger both
answered that they have systems in place that will identify the baseline population of animals.
Ms. Shelton also listed the documentation local agencies would be required to submit to the
State Controller.

Member Sherwood asked for clarification of the State Controller’s concern, and Mr. Silva
responded that the definition of the word facility leaves room to manipulate the numbers for
purposes of showing the need for a new facility. Ms. Dumlao noted that although Fresno
County houses stray animals in a separate facility, the county could not be reimbursed for the
costs of all animals because the parameters and guidelines do not allow for full reimbursement.
Ms. Shelton reiterated that whether local agencies house the animals in one building or several
buildings should not matter because the number of animals impounded before enactment of the
mandated program must be provided to the State Controller.

Mr. Silva raised two other issues. First, he indicated that he disagreed with staff’s finding
regarding what is to be determined in advance as necessary and prompt veterinary care, related
to vaccinations. He quoted a submission by the County of Los Angles, which stated that the
vaccines provided little protection during the impoundment period. He asserted that it
shouldn’t be precluded across the board; however, he questioned how the procedure could be
necessary if it is ineffective. Because the benefit is long-term and not during the holding
period, he suggested that the vaccinations be given before the animal is turned over to the
adopter and include it as part of the adoption fee, or prov1de the adopter with a list of the
recommended vaccines for the animal.

The other issue raised by Mr. Silva related to the language used by staff in addressing licensing
fees. His concern was that it was based upon use of funds or savings, rather than the
availability. He argued that some agencies may be prone to shifting numbers around and not
utilize the funds so that they would not have to offset them against their reimbursement. He
suggested that it be based on the availability of funds.

Ms. Shelton commented that a requirement cannot be read in the statute that by the plain
language is not there. Mr. Silva clarified his position and stated that whenever the savings or
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funds are available, they should be claimed. He noted the Graduation Requirements mandate
as an example. Ms. Shelton explained that the statute in Graduation Requirements is different
from the statute here.

Member Williams noted that she thought that inoculations were very important for dogs that
are exposed and that are adoptable. Mr. Ballenger supported Member Williams’ position.

Ms. Shelton clarified that at issue is whether the Commission believes the wellness vaccine is
reasonably necessary to comply with the mandate to provide prompt and necessary veterinary
care.

Mr. Ross stated that he reluctantly supported the staff recommendation. However, he raised a
concern involving the rule of unintended consequences. He noted staff’s recommendation that
reimbursement for the care and maintenance of impounded stray or abandoned dogs and cats is
limited to those that die during the increased holding period or to those ultimately euthanized.
He argued that the increased costs associated with the care and treatment of all animals
incurred as a result of the legislation should have been determined to be reimbursable. This
interpretation would have taken into account the stated intent of the legislation. Mr. Ross
recommended eliminating the requirement that the animal die or be euthanized.

Ms. Shelton indicated that the proposals would be inconsistent with the statement of decision.
She noted that the Commission no longer has jurisdiction on the statement of decision.

Ms. Geanacou raised a concern that by including reimbursement for animals that die during the
extended holding period, the Commission would be establishing a harmful precedent by
expanding reimbursable activities at the parameters and guidelines phase that were not
determined to be such in the statement of decision.

Ms. Geanacou also raised a concern about the offsetting savings and reimbursements section.
She stated that counties have the authority to raise dog license fees and adoption fees, and that
the authority should be used to offset more of the mandated costs before claiming
reimbursement. She added that specific, non-exhaustive criteria for affirmatively identifying
offsetting savings should be included in the parameters and guidelines to assist claimants.

Ms. Shelton clarified that there was no legal authority to require the identification of the offset
for a mandated activity first before other required activities. Regarding reimbursement for
animals that die during the extended holding period, she stated that it would not be a legal
error to include it in the parameters and guidelines today, since conclusions in the statement of
decision would not be changed.

Mr. Paul Starkey, Chief Legal Counsel, commented that the staff analysis on animals that die
is consistent with the statement of decision and the legal analysis also flows from the statement
of decision. '

Ms. Handley, an interested person, stated that she supported reimbursement for animals that
die. However, she added that the decision was too narrow. Regarding vaccinations, she
explained that it would be too late to vaccinate animals before giving them to the adopter. As
for the licensing fees, she indicated that it was unrealistic to think the fees could offset costs.
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Member Steinmeier made a motion that was seconded by Member Lazar, to approve staff’s
recommendation. Chairperson Porini noted that she would support the motion if the reference
to animals that die were removed and expressed her concern about the testimony and the
statement of decision. The motion carried 4-1, with Chairperson Porini voting “No.”

[Before testimony started at 10:00 a.m., Member Harrigan was called away from the hearing
due to a family emergency and did not return.]

Item 5 Photographic Record of Evidence, CSM 98-TC-07
City of Los Angeles Police Department, Claimant
Penal Code Section 1417.3
Statutes of 1990, Chapter 382; Statutes of 1986, Chapter 734;
Statutes of 1985, Chapter 875

Eric Feller, Commission Counsel, presented this item. He noted that the test claim legislation
requires exhibits in a criminal trial to be returned to a party and substituted by a photographic
record when a court determines they pose a security, storage, or safety problem. It also
requires that exhibits toxic by nature or that pose a health hazard to humans be introduced to
the court in the form of a photographic record or a written and certified chemical analysis,
unless good cause exists to depart from that procedure.

Mr. Feller explained. that staff made several modifications to the claimant’s proposed
parameters and guidelines to conform to the Commission’s statement of decision, previously
adopted parameters and guidelines, and the statute. He added that the claimant requested to
keep its proposed language for the Indirect Cost Rates section. Staff agreed. Therefore, staff
recommended that the Commission adopt the parameters and guidelines as modified by staff,
but reinstate the claimant’s proposed language for indirect cost rates, with the addition of
language relative to school districts since they were also eligible claimants.

Parties were represented as follows: Pam Stone, representing the Los Angeles Police
Department; Steve Johnson, for the Los Angeles Police Department crime lab; Matt Paulin,
for the Department of Finance; and Shawn Silva, for the State Controller’s Office.

Ms. Stone noted that the reason for returning to the original indirect cost rates language is that
it is presently under negotiation as part of the boilerplate language review.

Mr. Johnson commented on two areas. The first area he addressed was the staff
recommendation to only reimburse for photographs introduced into court. He argued that this
would pose serious operational problems. He explained that it is not known until the start of
the preliminary hearing whether a photographic record of evidence would be introduced. He
added that waiting until the last minute to take photographs because it may not get reimbursed
would cost more in terms of labor since the evidence would have to be handled twice.

Mr. Johnson noted that both the city and county laboratories in Los Angeles take photographs
of evidence as it comes through the laboratory at the beginning of the process, while the
package is open and everything is out. The evidence is then returned to the property room and
the photographs are available for the courts if so desired. He further added that it cannot be
determined up front which cases will be tried or settled. Therefore, if the defense decides to
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plea at the start of a preliminary hearing, the crime lab would not be compensated for the
photographs taken.

The second area addressed by Mr. Johnson related to the disposal of evidence. He explained

- that historically in a narcotics case, the narcotics is taken to court and is introduced as

evidence. The court clerk took custody of and stored the evidence. When the case is
adjudicated, the court disposed of the evidence at court expense. Now, the court does not see
the evidence. Rather, it remains in the storage vault and once the case is adjudicated, the
crime lab pays to dispose of it.

Member Steinmeier requested clarification regarding the issue of narcotics in court.
Mr. Johnson explained that all narcotics are precluded from being brought into court because
they are hazardous and pose a security and storage problem.

Ms. Stone indicated that if the Commission desired, she had a copy of the list of chemicals
named to be hazardous, issued on January 25, 2002, by the State of California Environmental
Protection Agency, Office of Environmental Health Hazard Assessment.

Member Steinmeier requested that Mr. Feller comment on the disposal issue and the hazardous
issue. Mr. Feller explained that the court clerk can recommend evidence be introduced in the
form of a photograph for anything the court determines is a security, storage, or safety
problem. Regarding the disposal issue, he stated that staff found it went beyond the test claim
legislation and the statement of decision.

Mr. Paulin agreed with the staff analysis.

Mr. Silva also concurred with the staff analysis. He noted that he had no problem with the
change in the boilerplate section.

Member Steinmeier asked for clarification regarding staff’s recommendation related to
hazardous materials. Mr. Feller clarified that reimbursement for a certified, written chemical
analysis was not recommended to include controlled substances as defined in Health and Safety
Code section 11054, unless the exhibit is toxic and poses a health hazard to humans.

Ms. Stone expressed concern for the amount of tracking necessary to determine, out of all the
images of narcotics taken, which ones were actually admitted as evidence in court. She noted
that it would be more cost-effective to reimburse larger jurisdictions for taking photographs
than for instituting a tracking system.

Mr. Silva addressed two issues. Regarding the tracking issue, he stated that the difficulty of
filing a claim does not change the reimbursable activities. He noted that the simplest approach
is to obtain a copy of the evidence list generated by the court clerk in each case sent to trial.
He added that there would be no better source document as to what was introduced into court
and what was reimbursable. The second issue addressed by Mr. Silva was that if the court
decides to deem something hazardous, then it is not specifically deemed hazardous by statute.
Therefore, it is not a state mandate.

Mr. Feller explained that the discretion was granted by the Legislature in the statute.

Mr. Johnson indicated that obtaining an exhibit list from the court clerk may not be easy to do.
Member Steinmeier asked Mr. Johnson for a practical solution. None was provided.
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Ms. Stone asserted that the problem had been created by staff’s recommendation that activities
be limited to photographs introduced into evidence.

Mr. Sherwood noted that staff’s recommendation conforms to the language of the test claim
statute.

Member Williams made a motion to approve the staff recommendation. With a second by
Member Sherwood, the motion carried unanimously.

EXECUTIVE DIRECTOR’S REPORT
Item 7 Workload, Legislation, Next Agenda
Ms. Higashi noted the following:
e Workload. The Commission members were provided with workload data.

e Legislation. The local government claims bill is at the Assembly Budget Committee.
It has not yet been introduced.

e Future Hearing Agendas. The Administrative License Suspension test claim has been
moved from the April hearing agenda to the May agenda.

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526.

To confer with and receive advice from legal counsel, for consideration and action,
as necessary and appropriate, upon the following matters pursuant to Government
Code section 11126, subdivision (e)(1):

1. County of San Bernardino v. State of California, et al., Case Number BS055882 in
the Superior Court of the State of California, County of Los Angeles.

2. San Diego Unified School District v. Commission on State Mandates, et al.,
Case Number D038027, in the Appellate Court of California, Fourth Appellate
District, Division 1.

3. San Diego Unified School District and San Juan Unified School District v.
Commission on State Mandates, et al., Case Number 00CS00810, in the_ Superior
Court of the State of California, County of Sacramento.

4. State of California, Department of Finance v. Commission on State Mandates,
Kern Union High School District; San Diego Unified School District, County of
Santa Clara, Case Number C037645, in the Appellate Court of California, Third
Appellate District.

5. City of San Diego v. Commission on State Mandates, et al., Case Number
D039095 in the Appellate Court of California, Fourth Appellate District.

6. County of Los Angeles v. Commission on State Mandates, et al., Case Number
BS064497, in the Superior Court of the State of California, County of Los Angeles.

7. County of San Bernardino v. Commission on State Mandates, et al., Case Number
BS069611, in the Superior Court of the State of California, County of Los Angeles.
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8. County of San Bernardino v Commission on State Mandates of the State of
California et al., Case Number BS07309, in the Superior Court of the State of
California, County of Los Angeles.

9. County of San Diego v. Commission on State Mandates, et al., Case Number
D039471, in the Appellate Court of the State of California, County of San Dlego
Fourth Appellate District.

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

« Based on existing facts and circumstances, there is a specific matter which
presents a significant exposure to litigation against the Commission on State
Mandates, its members and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).)

PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a), and 17526.

Hearing no further comments, Chairperson Porini adjourned into closed executive session
pursuant to Government Code section 11126, subdivision (e), to confer with and receive advice
from legal counsel for consideration and action, as necessary and appropriate, upon the
pending litigation listed on the published notice and agenda; and Government Code sections
11126, subdivision (a), and 17526, to confer on personnel matters listed on the published
notice and agenda.

REPORT FROM CLOSED EXECUTIVE SESSION

Chairperson Porini reported that the Commission met in closed executive session pursuant to
Government Code section 11126, subdivision (e), to confer with and receive advice from legal
counsel for consideration and action, as necessary and appropriate, upon the pending litigation
listed on the published notice and agenda; and Government Code sections 11126,

subdivision (a), and 17526, to confer on personnel matters listed on the published notice and
agenda.

ADJOURNMENT

Hearing no further business, Chairperson Porini adjourned the meeting at 12:26 p.m.

PAULA HIGASHI

Executive Director

265



266



STATE OF CALIFORNIA GRAY DAVIS, Governor

COMMISSION ON STATE MANDATES
580 NINTH STREET, SUITE 300
RACRAMENTO, CA 95814

ONE: (916) 323-3562

. ~X: (916) 445-0278
E-mall: csminfo @ csm.ca.gov

March 4, 2002

Ms. Pamela A. Stone Mr, Glen Haas, Bureau Chief
DMG-Maximus State Controller’s Office

4320 Auburn Boulevard, Suite 200 Division of Accounting & Reporting
Sacramento, CA 95841 3301 C Street, Suite 500

Sacramento, CA 95816
And Affected State Agencies and Interested Parties (See Attached Mailing List)

RE: Adopted Parameters and Guidelines
Photographic Record of Evidence, 98-TC-07
City of Los Angeles Police Department, Claimant
Penal Code Section 1417.3
Statutes of 1985, Chapter 875
Statutes of 1986, Chapter 734
Statutes of 1990, Chapter 382

Dear Ms, Stone and Mr. Haas;

On February 28, 2002, the Commission on State Mandates adopted the Parameters and
Guidelines for this test claim.

A copy of the final Parameters and Guidelines is enclosed. If you have any questions, please
contact Mr. Eric Feller at (916) 323-8224.

Sincerely, -
"/P ’%ﬁwf/?

PAULA HIGASHI
Executive Director

Enclosure

Fi\Mandates\] 998\te\08-te-07\pgs\pgaadopttm
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: No. 98-TC-07

Penal Code Section 1417.3, as amended by Photographic Record of Evidence
Statutes of 1985, Chapter 875, Statutes -
of 1986, Chapter 734, and Statutes of 1990,

Chapter 382, ADOPTION OF PARAMETERS AND -
GUIDELINES PURSUANT TO
GOVERNMENT CODE SECTION 17557
AND TITLE 2, CALIFORNIA CODE OF
REGULATIONS, SECTION 1183.12

Filed on October 23, 1998

By the Los Angeles Police Department,
Claimant. o

(Adopted on February 28, 2002)

ADOPTED PARAMETERS AND GUIDELINES
The attached Parameters and Guidelines is hereby adopted in the above-entitled matter.
This Decision shall become effectiv¢ on March 4, 2002.

uﬂam/ @)u)w&u

PAULA HIGASHI, ExeC(ﬁj/ive Director
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Claimants’ Proposed Parameters and Guidelines,
As Modified By Staff

Penal Code Section 1417.3
Statutes of 1985, Chapter 875
Statutes of 1986, Chapter 734
Statutes of 1990, Chapter 382

Photographic Record of Evidence

I. SUMMARY AND SOURCE OF THE MANDATE

Penal Code section 1417.3, as added by Statutes of 1985, chapter 875, and amended by Statutes
of 1986, chapter 734, and Statutes of 1990, chapter 382, requires a photographic record of
evidence, and in some instances a certified chemical analysis of the exhibit, for those exhibits in
a criminal.trial that pose a security, storage, or safety problem, or if the exhibit, by its nature, is
toxic and poses a health hazard to humans.

On October 26, 2000, the Commission adopted its Statement of Decision that the test claim
legislation constitutes a reimbursable state mandated program upon law enforcement agencies
within the meaning of article XIII B, section 6 of the California Constitution and Government
Code section 17514 for the following:

o Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a security, safety, or storage problem as determined by the court,
(Pen. Code, § 1417.3, subd. (a).)

s Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

o The provision of a certified written chemical analysis of evidence that poses a health
hazard. (Pen. Code, § 1417.3, subd. (b).)

o The storage of evidence that poses a security, safety, or storage problem as determined by
the court. (Pen. Code, § 1417.3, subd. (a).)

o The storage of evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

II. ELIGIBLE CLAIMANTS

Counties, cities, or a city and county, school districts and special districts that have law
enforcement agencies that introduce exhibits in criminal trials are eligible claimants.

I11. PERIOD OF REIMBURSEMENT

Section 17557 of the Government Code states that a test claim must be submitted on or before
June 30™ following a fiscal year to establish eligibility for reimbursement for that fiscal year.
This test claim was filed by the City of Los Angeles, Police Department on October 23, 1998.
Therefore, costs incurred for Statutes of 1985, chapter 875, Statutes of 1986, chapter 734, and
Statutes of 1990, chapter 382, are eligible for reimbursement on or after July 1, 1997.

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included in the same claim, if applicable. Pursuant to Government Code
section 17561, subdivision (d)(1), all claims for reimbursement of initial years’ costs shall be
submitted w1th1n 120 days from the date on which the State Controller issues claiming
instructions.
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If total costs for a given year do not exceed $.200.QO, no reimbursement shall be allowed, except
as otherwise allowed by Government Code section 17564.

IV. REIMBURSABLE ACTIVITIES _
For each eligible claimant, the following activities are eligible for reimbursement:

A. Administrative Activities

1.  Developing internal policies, procedures, and manuals, to implement the activities
listed in sections IV.B, IV.C, and IV.D of these Parameters and Guidelines (one-
time activity).

2. - Maintaining files manually or electronically pursuant to implementation of
activities listed in sections IV.B, IV.C, and IV.D. of these Parameters and
Guidelines. The cost of this activity will be prorated for photographs actually
introduced or offered as exhibits (ongoing activity).

" B. Photographic Record of Evidence (Pen. Code, § 1417. 3( )

For exhibits that pose a security, safety, or storage. problem as determined by the court,
or for exhibits that pose a health hazard to humans, including the definition of
hazardous waste in 40 Code of Federal Regulatlons part 261, or human health hazards
which are subject to Health and Safety Code sections 117600 et seq or Health and
Safety Code sections 25140, et seq.:

1. Purchasing equipment and supplies reasonably necessary to photograph the
exhibits, whether for digital or film pictures, including, but not limited to:
cameras, developlng equlpment lasel printers, software film, computers and
storage.

2. Taking of the photographs, sorting and storlng photographs and developing and
printing photographs. This activity is limited to photographs actually introduced
or offered into evidence as exhibits. Claimant must provide supporting
documentation with subsequent reimbursement claims that the court has deemed
the exhibit a security, safety or storage problem by providing a copy of the court

' o1der local rule, or other proof of the court’s deterrmnatlon

C. Provision of Certified Written Chemical Analysis ( Pen Code. 8§ 1417.3@

For those exhibits that pose a health hazard to humans, the sampling, analysis, and
preparation of a written report by a laboratory certified by the State of California for
performing the chemical analysis. This does not include reimbursement for sampling,
analysis, or report preparation for controlled substances including those defined in
Health and Safety Code sections 11054 et. seq. unless the exhibit is toxic and poses a
health hazard to humans.

D. Storage of Exhibits (Cal. Code of Regs.. tit. 2, § 1183.1(a

‘For exhibits that pose a security, safety, or stor"age problem-as determined by the court,
or for exhibits that pose a health hazard to humans for which the local entity offers or
introduces a photographic record of evidence:
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Transportation to and maintenance within an appropuate storage facility for the type of
exhibit. Storage of the exhibit shall be from the time of photographing until after final
determination of the action as prescribed by Penal Code sections 1417.1, 1417.5,
1417.6, or court order or 1'u1e of court that dlctates the retention schedule for exh1b1ts in
criminal trials,

V. CLAIM PREPARATION AND SUBMISSION

Each claim for reimbursement pursuant to this mandate must be timely filed and identify each of
the following cost elements for each reimbursable activity identified in section IV of this
document.

A, Direct Cost RepOrting

Direct costs are those costs incurred specifically for the reimbursable activities. Direct costs that
are eligible for reimbursement are:

1.

Salaries and Beneﬁts

Report each employee implementing the reimbursable activities by name, job
classification, and productive hotrly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity perfonned '

Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of these reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rebates, and allowances received by the claimant. Supplies
that are withdrawn from inventory shall be charged based on an appropriate and
recognized method of costing, consistently applied.

Contracted Services :

Report the name(s) of the contractor(s) and service(s) performed to implement the

_re1mbursab1e activities, Attach a copy of the contract to the claim. If the contractor bills
for time and 1nater1als report the number of houts spent on the activities and all costs

charged. Ifthe contract is'a fixed pr ice, report the dates when services were performed
and itemize all costs for those services.

Fixed Assets and Equipm'ent

Report the purchase price paid for fixed assets and equipment (1nclud1ng computers)
necessary to implement the reimbursable activities. The purchase pr1ce includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursablé activities can be clainied.

Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost
element A.1, Salaries and Benefits, for each applicable reimbursable activity.
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6. Training

Report the cost of training an employee to perform the reimbursable activities, as
specified in Section IV of this document. Report the name and job classification. of each
employee preparing for, attending, and/or conducting training necessary to implement the
reimbursable activities. Provide the title, subject, and purpose (related to the mandate of
the training session), dates attended, and location. If the training encompasses subjects
broader than the reimbursable activities, only the pro-rata portion can be claimed. Report
employee training time for each applicable reimbursable activity according to the rules of
cost element A.1, Salaries and Benefits, and A.2, Materials and Supplies. Report the cost
of consultants who conduct the training according to the rules of cost element A.3,
Contracted Services. |

B. Indirect Costs .
Compensation for indirect costs is eligible for reimbursement.
1. School Districts

‘School districts must use the J-380 (or subsequent replacement) nonrestrictive indirect cost rate
provisionally approved by the California Department of Education,

County offices of education must use the J-580 (or subsequent replacement) nonrestrictive
indirect cost rate provisionally approved by the California Department of Education.

. ‘Community colleges have the option of using: (1) a federally approved rate, utilizing the cost
accounting principles from the Office of Management and Budget Circular A-21, "Cost
Principles of Educational Institutions"; (2) the rate calculated on State Controller's Form FAM-
29C; or (3) a 7% indirect cost rate.

2. Counties, Cities and Special Districts

Claimants have the option of using 10% of direct labor, excluding fringe benefits, or preparing
an Indirect Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in
OMB Circular A-87 Attachment A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs ( as defined and described in OMB Circular A-87
Attachments A and B). However, unallowable costs must be included in the direct costs if they
represent activities to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and other
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the Clalmant shall have the choice of one of the two following
methodologies:

a. The allocation of allowable indirect costs (as defined and described in OMB Circular A-
87 Attachments A and B) shall be accomplished by (1) classifying a department’s total
costs for the base period as either direct or indirect, and (2) dividing the total allowable
indirect costs (net of applicable credits) by an equitable distribution base. The result of
this process is an indirect cost rate which is used to distribute indirect costs to mandates.
The rate should be expressed as a percentage which the total amount allowable mdlrect
costs bears to the base selected. '
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b. The allocation of allowable indirect costs (as defines and described in OMB Circular A-
87 Attachment A and B) shall be accomplished by (1) separating a department into
groups, such as divisions or sections, and then classifying the division’s or section’s total
costs for the base period as either direct or mdlrect and (2) dividing the total allowable
indirect costs (net of applicable 01ed1ts) by an equitable distribution base. The result of
this process is an indirect cost rate which is used to distribute indirect costs to mandates.
The rate should be expressed as a percentage which the total amount allowable indirect
costs bears to the base selected.

V1. SUPPORTING DATA
A. Source Documents

For auditing purposes, all incurred costs claimed must be traceable to source documents that
show evidence of the validity and their relationship to the reimbursable activities. Documents
may include, but are not limited to, worksheets, employee time records or time logs, cost
allocation reports (system generated), invoices, receipts, purchase orders, contracts, agendas,
training packets with signatures and logs of attendees, calendars, declarations, and date relevant
to the reimbursable activities otherwise reported in compliance w1th local, state, and federal
government requirements.

B. Record Keeping

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency ot school district pursuant to this chapter is subject to-audit by the
State Controller no later than two years after the end of the calendar yearin which the
reimbursement claim is filed or last amended.” See the State Controller’s clam:ung instructions
regarding retention of requlred documentation during the audit period.

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a result of the same
statute or executive orders found to contain the mandate shall be deducted from the costs
claimed. In addition, reimbursement for this mandate received from any source, including but
not limited to, service fees collected, federal funds and other state funds, shall be identified and
deducted from this claim. - This includes offsets pursuant to Health and Safety Code section
11642, subdivision (c)(1) which authorizes the State Controller, to the extent funds.are available,
to reimburse counties with population under 1.75 million for the cost of removal, disposal or
storage of toxic waste from clandestme drug labs.

VIII. STATE CONTROLLER’S OFFICE REQU[RED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of the
claim, as specified in the State Controller’s claiming instructions, for those costs mandated by
the state contained herein.

IX. PARAMETERS AND GUIDELINES AMENDMENTS

Parameters and guidelines may be amended pursuant to Title 2, Cahfornla Code of Regulations,
section 1183.2.
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DECLARATION OF SERVICE BY MAIL

1, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a
party to the within action. My place of employment is 980 Ninth Street, Suite 350,
Sacramento, California 95814.

March 4, 2002, I served the:

Adopted Parameters and Guidelines
Photographic Record of Evidence, 98-TC-07

City of Los Angeles Police Department, Claimant
Penal Code Section 1417.3

Statutes of 1985, Chapter 875

Statutes of 1986, Chapter 734

Statutes of 1990, Chapter 382

by placing a true copy thereof in an envelope addressed to:

Ms. Pamela A. Stone Mr. Glen Haas, Bureau Chief
DMG-Maximus State Controller’s Office

4320 Auburn Boulevard, Suite 200 Division of Accounting & Reporting
Sacramento, CA 95841 3301 C Street, Suite 500

Sacramento, CA 95816
State Agenciés and Interested Parties (See attached mailing list);

and by séaling and depositing said envelope in the United States mail at Sacramento,
California, with postage thereon fully paid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on

March 4, 2002, at Sacramento, California. L/
C({%m X %ﬁﬁ&/ﬂ s

VICTORIA SORIEN
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Commission on State Mandates

i AETRH L A N I T D T P R R Y A YR R B L U S 900 T s e S R T L S R R I D TN
List Date:  11/12/1998 Mailing Information
Mailing List
Claim Number , 98-TC-07 Claimant City of Los Angeles

. Penal Code Section 1417.3
Subject Chap. 382/90, Chap. 734/86, Chap. 875/85
Issue Photographic Record of Evidence -

Dr. Carol Berg,
Education Mandated Cost Network

1121 L Street Suite 1060 Tel:  (916) 446-7517
Sacramento CA 95814 FAX: (916) 446-2011

Interested Person

Mr. Allan Burdick,.

MAXIMUS
4320 Aubum Blvd., Suite 2000 Tel: (916)485-8102
Sacramento CA 95841 FAX: (916) 485-0111

Interested Person

Ms. Annette Chinn,
Cost Recovery Systems

705-2 East Bidwell Street  #294 ‘ Tel:  (916) 939-7901
Folsom CA 95630 FAX: (916) 939-7801

Interested Person

Ms. Susan Geanacou, Senior Staff Attorney  (A-15)
Department of Finance

915 L-Street, 11th Floor Suite 1190 Tel: (916) 445-3274

Sacramento CA 95814 Fd4X: (516)327-0220
State Agency

Mr. Glenn Haas, Bureau Chief (B-8)
State Controller's Office
Division of Accounting & Reporting

3301 C Street  Suite 500 : Tel: (916) 445-8757
Sacramento CA 95816 FAX: (916) 323-4807
State Agency
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Claim Number

'§uhject

Issue

98-TC-07

Claimant

Penal Code Section 1417.3

Chap. 382/90, Chap. 734/86, Chap. 875/85
Photographic Record of Evidence

Ms, Beth Hunter, Director
Centration, Inc.

12150 Tributary Pint Drive  Suite 140 Tel:  (916) 944-7394

Gold River CA 95670 FAX: (916) 944-8657
Interested Person

Mr., Tom Lutzenberger, Principal Analyst (A-13)

Department of Finance .

915 L Street, 6th Fioor Tel: (916)445-8913

Sacramento CA 95814 FAX: (916) 327-0225

State Agency

Ms. Lauric McVay,

MAXIMUS

4320 Aubum Blvd. Suite 2000 Tel: (916) 485-8102

Sacramento CA 95841 FAX: (916) 485-0111
Interested Person

Mr. Paul Minney,

Spector, Middiston, Young & Minney, LLP

7 Park Center Drive Tel: (916) 646-1400

Sacramento Ca 95825 FAX: (916) 646-1300
Interested Person

Mr. Andy Nichols, Senior Manager

Centration, Inc.

12150 Tributary Pint Drive  Suite 140 Tel: (916)351-1050

Gold River CA 95670 FAX: (916) 351-1020
Interested Person

Ms. Barbara Redding,

Office of the Auditor-Controller-Recorder

County of San Bernardino

222 West Hospitality Lane Tel:  (909) 386-8850

San Bernardino CA 92415 FAX: (909) 386-8830

Interested Person
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Claim Number 98-TC-07 Claimant City of Los Angeles

Penal Code Section 1417.3
Subject - Chap. 382/90, Chap. 734/86, Chap. 875/85

Issue Photographic Record of Evidence

Mr. Steve Shields,
Shields Consulting Group, Inc.

1536 36th Street : Tel:  (916) 454-7310
Sacramento CA 95816 . FAX: (916) 454-7312

Interested Person

Mr, Jim Spano, (B-8)
State Controller's Office
Division of Audits (B-8)

300 Capitol Mall, Suite 518 : Tel:  (916)323-5849
Sacramento CA 95814 FAX: (916) 327-0832
State Agency

Ms. Pam Stone, Legal Counsel -

MAXIMUS

4320 Auburn Blvd. Suite 2000 Tel: (916) 485-8102

Sacramento CA 95841 ‘ FAX: (916)485-0111
Claimant

Mr. David Wellhouse,

David Wellhouse & Associates, Inc.

9175 Kiefer Blvd  Suite 121 Tel: (916) 368-9244

Sacramento CA 95826 . FAX: (916) 368-5723

Interested Person
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COMMISSION ON STATE MANDATES

NOTICE AND AGENDA !
State Capitol, Room 126
Sacramento, California

October 24, 2002

9:30 A.M. - PUBLIC SESSION.

. CALLTO ORDER AND ROLL CALL
. APPROVAL OF MINUTES
Item 1 September 26,‘ 2002

OI.  PROPOSED CONSENT CALENDAR (actlon)

Note: Ifthere are no objectzons 10 any of the followzng action ztems deszgnated by an
asterisk, the Executive Director will include it on the Proposed Consent Calendar that
will be presented at the hearing. The Commzsszan will determzne whzch items will remain
on the Consent Calendar

IV. HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action) ‘

Note: Wltnesses will be swom 1n en masse before conmdera’uon of Items 2-7.
A, TEST CLAIMS

Item 2 Charter Schools II, 99-TC-03

' Los Angeles County Office of Education and - ‘

San Diego Unified School District, Claimants
.~ Education Code Sections 47602, 47604, 47605, 47605.5, 47607, 47613

(formerly 47613.7), 47613.5, and 47614
Statutes 1998, Chapters 34 aﬁdv673 (AB 544 and AB 2417)
California Codé of Regulations, Title 5, Sections 15410-15428
California Department of Education Memorandum dated April 28,1999

Item 3 Redevelopment Agenczes -~ Tax Dzsbursement Reportmg, 99-TC-06
County of Los Angeles, Claimant
Health & Safety Code Sections 33672.7
Statutes 1998, Chapter 39 (SB 258)

' This public meeting notice is available on the Internet at http://www.csm.ce. gov..

279



B. PROPOSED STATEMENTS OF DECISION - TEST CLAIMS

Item 4% Sexual Assault Education Program, 99-TC-12
Los Angeles Community College District, Claimant
Education Code Sections 67385, 67390, and 67391
Statutes 1987, Resolution Chapter 105 (ACR 46)
Statutes 1990, Chapter 423 (AB 3098)
Statutes 1991, Chapter 1068 (AB 365
Statutes 1995, Chapter 758 (AB 446)

Item 5%  AIDS Prevention Instruction II, 99-TC-07, 00-TC-01
Sweetwater Union High School District, Claimant
Education Code Section 51201.5, 51553, and 51554
Statutes 1998, Chapter 403 (SB 1110)
Statutes 1999, Chapter 234 (AB 246)

 Item 6% - Artendance Accountmg and Audzt Procedures, 98-TC-26, 01-TC-04
San Luis OblSpO County Offlce of Education,
Campbell Union High School District, and
Grant Joint Union High School District, Co-claimants
Education Code Sections 2550.3, 2550.4, 41344 42238.7, and 48216
Statutes 1997, Chapter 855 (SB 727)
Statutes 1998, Chapter 846 (SB 1468)
Statutes 1999, Chapters 50 and 78 (SB 160 and AB 1115)
Statutes 2000, Chapters 52 and 1058(AB 1740 and AB 2097)
Statutes 2001, Chapter 106 (SB 739)

Item 7%  School District Reorganization, 98-TC-24
: Campbell Union High'School District, and

San Luis Obispe County Office of Education, Co-claimants
Education Code Sections 35704, 35705.5, 35706, 35707, 35735, 35735.1,
35751, 35753, and 42127.6
Statutes 1976, Chapter 1010 (AB 3100)
Statutes 1980, Chapter-1192 (AB 3018)
Statutes 1994, Chapter 1186 (SB 1537)
Statutes 1998, Chapter 906 (SB 2328)
California Code of Regulations Title 5, Section 18573
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V. INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

A, STATEWIDE COST ESTIMATES

Ttem 8* County Office of Education Fiscal Accountability Reporting, 97-TC-20
Alameda County Office of Education, Claimant
Education Code Sections 1240, subd1v151on G), 1240.2, 1620, 1622 1625,
1628, and 1630
Statutes 1987, Chapters 917 and 1452 (AB 93 and SB 998)
Statutes 1988, Chapters 1461 and 1462 (AB 3403 and SB 1677)
Statutes 1990, Chapter 1372 (SB 1854)
Statutes 1991, Chapter 1213 (AB 1200)
Statiites 1992, Chapter 323 (AB 2506)
Statutes 1993, Chapters 923 and 924 (AB 2185 and AB 1708)
Statutes 1994, Chapters 650 and 1002 (AB 3141 and AB 3627)
Statutes 1995, Chapter 525 (AB 438)

Item 9* Standardized Testing and Reporting, 97-TC-23
San Diego Unified School District, Claimant
Educatmn Code Sectlons 60607, subdlvlsmn (a), 60609, 60615, 60630,
60640, 60641 and 60643
Statutes 1997, Chapter 828 (SB 376)
Title 5, California Code of Regulations, Sections 850-874

Item 10% Photographic Record of Evidence, 98-TC-07
City of Lios Angeles Police Department, Claimant
Penal Code Section 1417.3
- Statutes 1985; Chapter 875 ()
Statutes 1986, Chapter 734 (AB 2715)
Statutes 1990, Chapter 382 (AB 3408)

Ttem 11%* Animal Adoption, 98-TC-11
County of Los Angeles, City of Lindsay, County of Tulare, County of Fresno
and Southeast Area Animal Control Authority, Claimants
Civil Code Sections 1834, 1846; Food and Agriculture Code Sections 31108,
31752, 31752.5, 31753, 32001, and 32003; A
Statutes 1998, Chapter 752 (SB 1785)
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EXECUTIVE DIRECTOR’S REPORT (info)
Item 12  Workload, Legislation, Next Agenda
PUBLIC COMMENT ;

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE
SECTIONS 11126 and 17526. (Closed Executive Session may begin at this time or may
begin earlier on this day and reconvene at the end of the mesting.)

A. PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matters pursuant to Government Code
section 11126, subdivision (e)(1):

1. San Diego Unified School District and San Juan Unified School District v.

" Commission on State Mandates, et al., Case Number 00CS00810, in the Superior
Court of the State of California, County of Sacramento CSM Case No. 01-L-04
[Physical Performance Tt ests]

2, County of San Bernardino v. Commission on State Mandates of the State of
California, et al., Case Number BSO7309 in the Stperior Court of the State of
California, County of Los Angeles. CSM Case No. 01-L 10 [Property Tax
Administration)

3. City of San Diego v. Commission on State Mana’ates, et al., Case Number
D039095 in the Appellate Court of the State of California, Fourth Appellate District,
Division 1. CSM Case No. 01-L~15 [Special Use; Eminent Domain]

4. County of San Diego v. Commission on State Mandates, et al., Case Number
D039471, in the Appellate Court of the State of California, Fourth Appellate District,
Division 1. CSM Case No. 01-L-16 [Sa#n Diego MIA] '

5. County of Los Angeles v. Commission on State Mandates, et al., Case Number
B156870, in the Appeliate Court of the State of California, Second Appellate Dlstnct
- CSM Case No. 01-L-17 [Domestic Violence] -

6. County of San Bernardino v. Commission on State Mandates, et al., Case Number
B158835, in the Appellate Court of the State of California, Second Appellate District,
CSM Case No. 01-L-18 [SEMS] -

7. State of California, Department of Finance v. Commission on State Mandates, et al.,
Case Number 02CS00994, in the Superior Court of the State of California, County of .
Sacramento. CSM Case No. 02-L-01 [School Bus Safety II].

8. San Diego Unified School District v. Commission on State Mandates, et al., Case
Number S109125, in the Supreme Court of the State of California. CSM Case
No. 02-L-02 [Pupil Expulsions]
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9. State of California, Department of Finance v. Commission on State Mandates, Kern
Union High School District; San Diego Unified School District, County of Santa
Clara, Case Number S109219, in the Supreme Court of the State of California.
CSM Case No. 02-L-03 [School Site Councils]

To confer with and receive advice from legal counsel, for consideration and action, as’

necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

» Based on existing facts and circumstances, there is a specific matter which presents
a significant exposure to litigation against the Commission on State Mandates, its
members and/or staff (Gov. Code, § 11126, subd. (e}(2)(B)().)

B. PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a) and 17526. '

Discussion and action, if appropriate, on report from the Personnel Sub-Committee.
IX. REPORT FROM CLOSED EXECUTIVE SESSION
ADJOURNMENT

For information, contact:

Paula Higashi, Executive Director
Commission on State Mandates
080 Nmth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562

(916) 445-0278 Fax
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Hearing: October 24, 2002
j:\mandates\1998\tc\98tc07\sce\scedraft.doc

Item 10

Proposed Statewide Cost Estimate

Penal Code Section1417.3
Statutes 1985, Chapter 875
Statutes 1986, Chapter 734
Statutes 1990, Chapter 382

Photographic Record of Evidence

Executive Summary

The test claim legislation requlres upon court order, that a photographic record of evidence,
and in some instances a certified chemical analysis of the exhibit, be substituted for those
exhibits in a criminal trial that pose a security, storage, or safety ploblem or if the exhibit, by
its nature, is toxic and poses a health hazard. :

The Los Angeles Police Department filed the test claim on December 26, 1995, and amended
the test claim on October 23, 1998. The Commission adopted the Statement of Decision on
October 26, 2000, and the Parameters and Guidelines on February 28, 2002. Eligible claimants
were requlred to file initial reimbursement claims with the State Controller s Office (SCO) by
September 4, 2002. The SCO provided the unaudited actual claim totals to the Comrmssmn on
September 18, 2002 and October 9, 2002.

Methodology
To arrive at the total statewide_cost estimate:

. Staff used unaudited actual claim totals filed with the SCO for prior fiscal years (FYs)
by eligible claimants.'

. Staff projected totals for FY 2002-03 by multiplying the FY 2001-02 claim total filed by
claimants with the SCO times the implicit price deflator for 2002-03 (2.2%), as forecasted
by the Department of Finance, Staff projected totals for FY 2003-04 by multiplying the
2002-03 estimate by the implicit price deflator for 2003-04 (3.2 %).

Staff Recommendation

Staff recommends that the Commission adopt the proposed statewide cost estimate of '
$2,598,000 for costs incurred in complying with Photographic Record of Evidence provisions.

! State Controller’s Office data as of October 9, 2002.
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Hearing: October 24, 2002 .
Proposed Statewide Cost Estimate

Penal Code Section 1417.3
Statutes 1985, Chapter 875
Statutes 1986, Chapter 734
- Statutes 1990, Chapter 382

Photographic Record of Evidence

Mandate Background

The test claim legislation requires, upon court order, that a photographic record of evidence,
‘and in some instances a certified chemical analysis of the exhibit, be substituted for those
~ exhibits in a criminal trial that pose a security, storage, or safety problem, or if the exhibit, by -
its nature, is toxic and poses a health hazard.

The Los Angeles Police Department filed the test claim on December 26 1995, and amended
the test claim on October 23, 1998. The Commission adopted the Statement of Decision on
October 26, 2000, and the Parameters and Guidelines on February 28, 2002. Eligible claimants
were required to file initial reimbursernent claims with the State Controller s Office (SCO) by
September 4, 2002. The SCO provided the unaud1ted actual claim totals to the Commission on
September 18, 2002 and October 9, 2002,

Period of Reimbursement

Section 17557 of the Government Code states that a test claim must be submitted on or before
June 30 following a fiscal year to establish eligibility for reimbursement for that fiscal year.
This test claim was filed by the City of Los Angeles Police Department on October 23, 1998.
Therefore, costs incurred for Statutes 1985, chapter 875, Statutes 1986, chapter 734, and
Statutes 1990, chapter 382, are eligible for reimbursement on or after July 1, 1997.

Eligible Claimants

Counties, cities, or a city and county, school districts and special districts that have law
enforcement agencies that introduce exhibits in criminal trials are el1g1ble claimants.

Reimbursable Activities
For each eligible claimant, the following activities are eligible for reimbursement:
Administrative Activities

1. Developing internal policies, procedures, and manuals, to implement the activities
listed in sections IV.B, IV.C, and IV.D of these Parameters and Guidelines (one-
time activity).

2. Maintaining files manually or electronically pursuant to implementation of activities
listed in sections IV.B, IV.C, and IV.D. of these Parameters and Guidelines. The
cost of this activity will be prorated for photographs actually introduced or offered as
exhibits (ongoing activity).
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B.

Photographic Record of Evidence (Pen. Code, § 1417.3(a))

For exhibits that pose a security, safety, or storage problem as determined by the court, or
for exhibits that pose a health hazard to humans, including the definition of hazardous waste
in 40 Code of Federal Regulations part 261, or human health hazards which are subject to
Health and Safety Code sections 117600 et seq., or Health and Safety Code sections 25140,
et seq.. ‘ ‘

1. Purchasing equipment and supplies reasonably necessary to photograph the exhibits,
whether for digital or film pictures, including, but not limited to: cameras,
developing equipment, laser printers, software, film, computers, and storage.

2. Taking of the photographs, sorting and storing photographs, and developing and
printing photographs. This activity is limited to photographs actually introduced or
offered into evidence as exhibits. Claimant must provide supporting documentation
with subsequent reimbursement claims that the court has deemed the exhibit a
security, safety or storage problem by providing a copy of the court order; local
rule, or other proof of the court’s determination.

Provision of Certified Written Chemical Analysis (Pen. Code, § 1417.3(b))

For those exhibits that pose a health hazard to humans, the sampling, analysis, and
preparation of a written report by a laboratory certified by the State of California for
performing the chemical analysis. This does not include reimbursement for sampling,
analysis, or report preparation for controlled substances, including those defined in Health

 and Safety Code sections 11054 et. seq. unless the exhibit is toxic and poses a health hazard

to humans. »
Storage of Exhibits (Cal. Code of Regs., tit. 2, § 1183.1(a))

For exhibits that pose a security, safety, or storage problem as determined by the court, or
for exhibits that pose a health hazard to humans for which the local entity offers or
introduces a photographic record of evidence:

Transportation to and maintenance within an appropriate storage facility for the type of
exhibit. Storage of the exhibit shall be from the time of photographing until after final
determination of the action as prescribed by Penal Code sections 1417.1, 1417.5, 1417.6, or
court order or rule of court that dictates the retention schedule for exhibits in criminal trials.

Assumptions

Staff made the following assumptions:

The claiming data is accurate, although unaudited.

There may be late or amended claims filed. However, if actual claims exceed the statewide
cost estimate, the SCO will report the deficiency to the Legislature for inclusion in the next
year’s claims bill. '

Some entities will not file reimbursement claims for this program because there are 1o
court orders requiring photographic records of evidence.
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Methodology

To arrive at the total statewide cost estimate:

o Staff used unaudited actual claim totals filed with the SCO for prior fiscal years (FYs) by

eligible claimants.”

o Staff projected totals for FY 2002-03 by multiplying the FY 2001-02 claim total filed by
claimants with the SCO times the implicit price deflator for 2002-03 (2. 2%), as forecasted by
the Department of Fmance Staff projected totals for FY 2003-04 by multiplying the 2002-03

estimate by the implicit price deflator for 2003-04 (3.2%).

Staff Recommendation

Staff recommends that the Commigsion adopt the proposed statewide cost estimate of $2,598,000

for costs incurred in complying with Photographic Record of Evidence provisions.

Following i$ a breakdown of estimated total costs per fiscal year:

Fiscal Year # Of School -  Amount  # Of City & Amount
‘ - District Claimed by County Claimed by
Claims Filed School Claims Filed Cities &
With SCO Districts With SCO Counties

1997-98 3 $ 34,821 30 $ 351,190
 1998-99 3 $ 40,236 31 $ 353,884
1999-00 3 $ 33,750 32 $ 398,605
2000-01 3 $ 35,771 36 $ 489,865
2001-02 2 $ 28,638 32 $ 250,972
2002-03 (2.2%) n/a $. 29,268 n/a $ 256,493
2003-04 (3.2%% n/a $ 30,205 n/a $ 264,701
* Subtotals $ 232,689 $2,365,800
Total

Statewide Cost
Estimate Total (Rounded)

Combined
Claim
Totals

386,011
394,120
432,445
525,636
279,610
285,761
294,906

© 55 B B8 B8 5 B9

$ 2,598,489

$ 2,598,000

Because the reported costs are prior to audit and part1a11y based on estimates, the statew1de cost

estimate of $2,598,489 has been rounded to $2,598, OOO

? State Controller’s Office data as of October 9, 2002.
‘Implicit Price Deflator as forecast by Department of Finance,

* Ibid.
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court reporting firm. And I just want to indicate
that so everyone could speak very clear and into
their microphones. The meeting is not being taped,.

CHAIRPERSON PORINI: So that's a good
admonition to any of the claimants who come forward,
or any folks who come forward to testify that you'll
need to speak clearly and provide business cards for
the spelling of your name.

Ttem 1, the minutes for the September

meeting.

Questions, corrections, changes? Motion?
MS. WILLIAMS: Motion to adopt.
MR. LAZAR: I second.

CHATRPERSON PORINI: We have a motion by

Ms. Williams and a second by Mr. Lazar. All in

favor indicate with aye.

MR. SHERWOOD: Aye.

MS. WILLIAMS: Aye.

MR. BARNES: Aye.

MR. LAZAR: Aye.

CHAIRPERSON PORINI: Aye. The minutes
have been adopted.
| MS. HIGASHI: Next on your agenda is the
proposed consent calendar, and the proposed consent

calendar statement of decision, items 4, 5, 6 and

Northern California Court Reporters
Toll Free (888)600-NCCR
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7. And statewide cost estimates items B and 10 gave
you procedures to vote on this. I'd like to ask
Commission counsel Mr. Feller to read a correction
into the record regarding the statement of decision
for item 5.

MR. FELLER: The Department of Finance
pointed out a couple of minor errors in the
statement of decision. On page 7 of item 5, the
last paragraph before the bullet, the bottom of the
page reads, "DOF argues that the following
activities related to the AIDS prevention
instructional requirements," should say, aare not
reimbursable mandates."

And likewise, on page B, the first full
paragraph, the first sentence reads, "DOF also
argues that providing courses that are factual and
medically accurate as defined in section 51553,
subdivision (b), subparagraph (1)," should
read, "not a reimbursable mandate."

CHAIRPERSON PORINI: Thank you. So we
have the consent calendar before us that consists of
items 4, 5, 6, 7, B and 10. Any guestions or
comments from members? Do I have a motion to adopt
the consent calendar?

MS. WILLIAMS: Motion to adopt the consent

Northern California Court Reporters
Toll Free (888)600-NCCR
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calendar.

MR. SHERWOOD: Second.

CHAIRPERSON PORINI: I have a motion by
Ms. Williams and a second by Mr. Sherwood to adopt
the consent calendar. All in favor say aye.

MR. SHERWOOD: Aye.

MS. WILLTAMS: Aye.

MR. BARNES: Aye.

MR. LAZAR: Aye.

CHATRPERSON PORINI: Aye. . All opposed?
That item carries.

That takes us to our first test claim.

MS. HIGASHT: We're now at the hearing
this morning, two test claims, items 2 and 3. As is
customary, there will be witnesses. And will the
parties please stand for the swearing in.

MS. HIGASHI: Do you solemnly swear or
affirm that the testimony which you're about to give
is true and correct based upon your personal
knowledge, information and belief?

THE WITNESSES: I do.

CHAIRPERSON PORINI: Thank you. Item 2,
the test claim on Charter Schools will be presented
by Commission counsel Katherine Tokarski.

MS. TOKARSKI: Good morning. Claimants,

Northern California Court Reporters
Toll Free (888)600-NCCR
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REPORTER'S CERTIFICATE
STATE OF CALIFORNIA )
) ss.
COUNTY OF SACRAMENTO )

I, JAMIE LYNNE OELRICHS, a Certified
Shorthand Reporter, licensed by the state of
California and empowered to administer oaths and
affirmations pursuant to Section 2083 (b) of the
Code of Civil Procedure, do hereby certify:

That the said proceedings were recorded
stenographically by me and were thereafter
transcribed under my direction via computer-assisted
transcription.

That the foregoing transcript is a true
record of the proceedings which then and there took
place.

That I am a disinterested person to said
action.

IN WITNESS WHEREOCF, I have subscribed my

name on November 5, 2002.

Jamie Lynne Oelrichs

Certified Shorthand Reporter No. 8086
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MINUTES

COMMISSION ON STATE MANDATES

State Capitol, Room 447
Sacramento, California
October 24, 2002

Present: Chairperson Annette Porini
Representative of the Director of the Department of Finance
Member William Sherwood
Representative of the State Treasurer
Member Sherry Williams

Representative of the Director of the Office of Planning and Research
Member Walter Barnes

Representative of the State Controller
Member John Lazar

City Council Member

Vacant: " Local Elected Official
: Public Member

CALL TO ORDER AND ROLL CALL
Chairperson Porini called the meeting to order at 9:40 a.m.
APPROVAL OF MINUTES

Item 1 September 26, 2002

Upon motion by Member Williams and second by Member Lazar, the minutes were unanimously
adopted.

PROPOSED CONSENT CALENDAR

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF REGULATIONS,
TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

PROPOSED STATEMENTS OF DECISION - TEST CLAIMS

Item 4 Sexual Assault Education Program, 99-TC-12
Los Angeles Community College District, Claimant
Education Code Sections 67385, 67390, and 67391
Statutes 1987, Resolution Chapter 105 (ACR 46)
Statutes 1990, Chapter 423 (AB 3098)
Statutes 1991, Chapter 1068 (AB 365)
Statutes 1995, Chapter 758 (AB 446)

Item 5 AIDS Prevention Instruction II, 99-TC-07, 00-TC-01
Sweetwater Union High School District, Claimant
Education Code Sections 51201.5, 51553, and 51554
Statutes 1998, Chapter 403 (SB 1110)
Statutes 1999, Chapter 234 (AB 246)
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Jtem 6

Item 7

Attendance Accounting and Audit Procedures, 98-TC-26, 01-TC-04 -
San Luis Obispo County Office of Education,

Campbell Union High School District, and

Grant Joint Union High School District, Co-claimants

Education Code Sections 2550.3, 2550.4, 41344, 42238.7, and 48216
Statutes 1997, Chapter 855 (SB 727)

Statutes 1998, Chapter 846 (SB 1468)

Statutes 1999, Chapters 50 and 78 (SB 160 and AB 1115)

Statutes 2000, Chapters 52 and 1058(AB 1740 and AB 2097)

Statutes 2001, Chapter 106 (SB 739)

School District Reorganization, 98-TC-24

Campbell Union High School District, and

San Luis Obispo County Office of Education, Co-claimants

Education Code Sections 35704, 35705.5, 35706, 35707, 35735, 35735.1,
35751, 35753, and 42127.6

Statutes 1976, Chapter 1010 (AB 3100)

Statutes 1980, Chapter 1192 (AB 3018)

Statutes 1994, Chapter 1186 (SB 1537) .

Statutes 1998, Chapter 906 (SB 2328)

California Code of Regulations, Title 5, Section 18573

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF REGULATIONS,
TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

PROPOSED STATEWIDE COST ESTIMATES

Item 8

Item 10

County Office of Education Fiscal Accountability Reporting, 97-TC-20
Alameda County Office of Education, Claimant

Education Code Sections 1240, subdivision (j), 1240.2, 1620, 1622, 1625,
1628, and 1630 :

Statutes 1987, Chapters 917 and 1452 (AB 93 and SB 998)

Statutes 1988, Chapters 1461 and 1462 (AB 3403 and SB 1677)
Statutes 1990, Chapter 1372 (SB 1854)

Statutes 1991, Chapter 1213 (AB 1200)

Statutes 1992, Chapter 323 (AB 2506)

Statutes 1993, Chapters 923 and 924 (AB 2185 and AB 1708)

Statutes 1994, Chapters 650 and 1002 (AB 3141 and AB 3627)
Statutes 1995, Chapter 525 (AB 438)

Photographic Record of Evidence, 98-TC-07

City of Los Angeles Police Department, Claimant

Penal Code Section 1417.3 ’

Statutes 1985, Chapter 875 (AB 556)

Statutes 1986, Chapter 734 (AB 2715)

Statutes 1990, Chapter 382 (AB 3408)

Statutes 1992, Chapter 323 (AB 2506)

Statutes 1993, Chapters 923 and 924 (AB 2185 and AB 1708)
Statutes 1994, Chapters 650 and 1002 (AB 3141 and AB 3627)
Statutes 1995, Chapter 525 (AB 438)
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Member Williams moved for adoption of the consent calendar, which consisted of items 4 — 8
and 10. Eric Feller, Commission Counsel, noted two corrections pointed out by the Department
of Finance regarding the proposed statement of decision for item 5. With a second by

Member Sherwood, the consent calendar was unanimously adopted.

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

TEST CLAIMS

Item 2 Charter Schools 1I, 99-TC-03 Los Angeles County Office of Education and
San Diego Unified School District, Claimants Education Code Sections
47602, 47604, 47605, 47605.5, 47607, 47613 (formerly 47613.7), 47613.5,
and 47614, Statutes 1998, Chapters 34 and 673 (AB 544 and AB 2417)
California Code of Regulations, Title 5, Sections 15410-15428 California
Department of Education Memorandum dated April 28, 1999

Katherine Tokarski, Comm1ssmn Counsel, presented this item. She stated that the claimants

" submitted a test claim alleging a reimbursable state mandate for county offices of education and

school districts to provide supervisory oversight and reporting services to charter schools and
various other activities related to the establishment and fiscal management of charter schools.
She noted that on May 26, 1994, the Commission heard and decided a related test claim entitled
Charter Schools (CSM-4437), in which the Commission found that the test claim legislation
imposed a reimbursable state-mandated program upon school districts for new activities related
to initial charter school petitions and for monitoring and evaluating the performance of charter
schools pertaining to the revision or renewal of approved charters.

Ms. Tokarski indicated that in its comments dated July 28, 2000, the Department of Finance
agreed in part with the claimants that Education Code section 47605, subdivision (k), 47605.5,
and 47607 include new activities or higher levels of service that are subject to reimbursement.
However, the Department of Finance argued that some of the claimed activities were
discretionary or permissive, and were not new. The Department of Finance also argued that fee
authority was given for the district to charge the charter school for expenses of supervisory
oversight, and that other offsetting savings were established as part of the test claim legislation.

Staff concluded that Education Code sections 47605, subdivisions (j)(1) and (k)(3), 47605.5,
47607, and 47614 contain new programs or higher levels of service for school districts and/or
county offices of education within the meaning of article XIII B, section 6 of the California
Constitution, and impose costs mandated by the state pursuant to Government Code

section 17514. Therefore, staff recommended that the Commission adopt the final staff analysis,
which partially approves the claim, for the specified new activities.

Parties were represented as follows: Art Palkowitz and Brian Bennett, representing the San
Diego Unified School District; Gayle Windom, representing the Los Angeles County Office of
Education; and Susan Geanacou, Dan Troy, and Heather Carlson, for the Department of Finance.

Mr. Palkowitz noted that the San Diego Unified School District consented to the staff analysis.

Ms. Geanacou submitted that the Department of Finance essentially agreed with the staff
analysis. However, regarding the recommended finding as to Education Code section 47607, she
questioned what activities were asserted to be a new program or higher level of service. She
agreed that providing notification to the charter school of any violation would constitute a new
program or higher level of service, but disputed the assertion that giving the reasonable
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Michael Wilkening and Mohammed Wardak, for the Department of Finance.
Mr. Palkowitz agreed with the staff analysis. |

Mr. Wardak stated that the Department of Finance would like to work with the claimants and
Commiission staff to determine what is included in the $184,000,000 estimate, and resolve any )
concerns before action is taken.

Chairperson Porini asked if Finance had identified things that should or should not be included in
the claims. Mr, Wardak indicated that one sample provided detailed information of purchased
materials, including a $500 scanner and academic and test preparation software. He added that
Finance was not convinced that such items should have been included.

Mr. Wilkening commented that the Department of Finance has provided revenues in excess of

$100,000,000 for this program and they were perplexed as to why the estimate came back above
and beyond that provided.

Member Sherwood asked Finance how much time they needed to review material. Mr. Wardak
responded that they did not have an estimated time. Member Sherwood then asked what the
impact would be if this item were put off for 30 days. Paula Higashi, Executive Director, stated
that it would be scheduled for another agenda. Mr. Wilkening submitted that Finance would
work with the Controller’s Office to figure out what was in the claims and what was or was not
valid. Ms. Higashi stated that the Controller's Office could give the Commission different
numbers on which to base a proposed estimate. She noted that the Controller's Office has the
authority to review the claims and reduce them if they're excessive or unreasonable; the
Commission's duty is to adopt a statewide cost estimate.

Member Sherwood indicated that he would like to see numbers that were as accurate as possible
and noted that he is always concerned whether there is doubt from elther the claimant or the
Department of Finance as to the correctness of the numbers. However, he maintained that he did

not want Finance's review to slow down the process and unnecessarily have a negatively impact
on the claimants.

Chairperson Porini asked the Members if it was acceptable to them that the Commission direct
staff, the Department of Finance, and the Controller’s Office to get together, work out a
timeframe, and come back.

Member Barnes stated that it was acceptable, but provided clarification as to the ab111ty of the
Controller’s Office to certify claims. Member Barnes explained that until the Controller's Office
can actually get out and take a look at the material that supports the claims that they are able to
determine whether or not something is specific or not. He clarified that if, in fact, something is
found, it would be certified only to the extent that a reduction letter is issued. He stated thatto a
certain extent, it's really a comparison between what the claims say that are meeting the claiming
instructions, versus the Commission's estimate of whether or not some of those claims contain
items that are not allowed.

Mr. Allan Burdick asserted that there was a statutory scheme in which the Commission adopts a
statement of decision. In order to stay within the statutory scheme, he argued that the
Department of Finance should participate in the process if they are concerned about statewide
cost estimates. He added that Finance should state when they would be coming back to the
Commission, whether it be 30 or 60 days.

Chairperson Porini directed Finance to return in 60 days. Mr. Palkowitz requested clarification
regarding this direction, which was provided by Chairperson Porini.
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Item 11 Animal Adoption, 98-TC-11
County of Los Angeles, City of Lindsay, County of Tulare,
County of Fresno and Southeast Area Animal Control Authority, Claimants
Civil Code Sections 1834, 1846; Food and Agriculture Code Sections
31108, 31752,31752.5, 31753, 32001, and 32003
Statutes 1998, Chapter 752 (SB 1785)

Nancy Patton, Staff Services Manager, presented this item. She noted that the Animal Adoption
program imposed numerous requirements upon local agencies regarding stray and abandoned
animals, including an increased holding period for stray and abandoned dogs, cats, and other
specified animals, and a requirement that impounded animals receive necessary and prompt
veterinary care.

Ms. Patton noted that the statement of decision for this program was adopted on

January 25, 2001, and the parameters and guidelines on February 28, 2002. The deadline for
claimants to submit reimbursement claims to the State Controller was September 4, 2002. She
explained that Commission staff used the unaudited claims data to develop the proposed
statewide cost estimate, which includes costs for six fiscal years.

Staff recommended that the Commission adopt the proposed statewide cost estimate of
$78,886,000 for the Animal Adoption program.

Parties were represented as follows: Pam Stone, representing the claimants; Leonard Kaye,
representing the County of Los Angeles; Bob Ballenger, with the Los Angeles County
Department of Animal Care and Control; and Susan Geanacou and Tom Lutzenburger, for the
Department of Finance.

Mr. Kaye urged the Commission to adopt the proposed statewide cost estimate, noting that it was
based upon properly filed documents. He added that the amounts were prepared and taken from
documents according to the Commission’s practice for the last five or six years. Regarding the
interested person late filing, he noted that the comments were not prepared under penalty of
perjury and were not filed with a proof of service.

Ms. Stone requested that the late filing submitted be stricken from the record, as it did not

comply with the Commission’s regulations. She asked that the Commission adopt the proposed
statewide cost estimate.

Chairperson Porini asked Camille Shelton, acting Chief Legal Counsel, to comment on striking
the late filing. Ms. Shelton agreed that the late filing submitted by Ms. Lois Newman did not
strictly comply with the Commission’s regulations. However, she explained that the
Commission is required to accept any public comments under Bagley-Keene prior to a hearing,
and thus, the filing can simply be considered public comment.

Ms. Geanacou maintained that the Department of Finance was not in a position to support or
refute the proposed statewide cost estimate. Given some issues raised, she stated that they have
not had the ability to review the claims. She suggested that the Commission consider holding
this item and provide the same direction as that given for the STAR program.

Ms. Stone asserted that Member Barnes’ statement in the previous item was that the State
Controller’s Office generally does not audit claims until an appropriation is made and that the
claims are reviewed contemporaneously with payment. Therefore, she argued that the
appropriate methodology was to adopt the proposed statewide cost estimate now, knowing that
when an appropriation is made, the claim will be reviewed by the State Controller’s Office. She
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added that reductions would be made at such time that the State Controller believed any of the
claimed estimates were not appropriately filed or not in compliance w1th the parameters and
guidelines and claiming instructions.

Regarding the comments filed by Ms. Lois Newman, Mr. Kaye contended that she had no
taxpayer or legal standing, and therefore, her comments should not hinder this process.

Member Lazar asked for Ms. Shelton’s opinion. Ms. Shelton indicated that the Commission had
options, including holding this item over as done in the STAR program. She noted that the
Commission has not traditionally used the method of basing estimates on audited claims. She
also agreed with Mr. Kaye that some of the interested person commerits were outside the scope
of the test claim.

Member Barnes clarified that in his previous statement, he was trying to differentiate between
the audit process and the calculation of a cost estimate. He noted that the question of whether or
not the Commission should do what it has always done in the past, which is to use the claims that
are filed as the estimate, or whether or not it should take a closer look at those claims is the issue
before the Commission. He maintained that since a lot of money was involved and time was not
an issue, that the Commission should give the same direction here as that given for the STAR
program.

Chairperson Porini stated that she was inclined to be consistent with the previous direction that
this item come back before the Commission in 60 days. . She expressed concern about

Ms. Stone’s comments regarding timing, but she noted that because this was subject to the
budgetary process, that the money would not be appropriated until next July. Therefore, she
believed that a 60-day delay would not cause a problem and could actually create a future
consent calendar item.

Ms. Higashi noted that because of the holiday season, the Commission had the choice of hearing
the items in less than 60 days for the December hearing, or more than 60 days for the January
hearing. Mr. Lutzenburger stated that the Department of Finance could do it within whichever

window is provided. Ms. Higashi clarified that the items will be set for the December 19, 2002
hearing.

EXECUTIVE DIRECTOR’S REPORT
Item 12 Workload, Legislation, Next Agenda
Ms. Higashi noted the following:

o Workload. There has been a large increase in the number of incorrect reduction claim
filings based on the Investment Reports program. Staff is working on a pending
amendment to the parameters and guidelines. A prehearing was scheduled to discuss the
boilerplate language that the Bureau of State Audits asked the Commission to revise.

o Legislation. The budget trailer bills were enacted and some new requirements have been
imposed. Staff is in the process of evaluating and scheduling implementation of those
new activities.

o Future Hearing Agendas. The two statewide cost estimates discussed at this hearing will be
added to the December agenda. Rulemaking adoption will either be on the November or
December agenda, depending on staff’s workload. The Handicapped and Disabled Students
parameters and guidelines will be rescheduled when the additional filings are received.
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PUBLIC COMMENT

Ms. Joann Steinmeier came forward as Chairperson Porini publicly thanked her for being a
member of the Commission on State Mandates. Chairperson Porini read and presented her with
aresolution. Ms. Steinmeier thanked the Commission and the entire staff.

Dr. Carol Berg, with the Education Mandated Cost Network, and Allan Burdick, with the
California State Association of Counties, also thanked Ms. Steinmeier for her service and
presented her with tokens of appreciation.

Mr. Burdick noted that a number of questions were being asked about the role of the Bureau of
State Audits and its impact on the mandates process. He added that there were different opinions
as to what their role was and how they actually relate to the Commission. Chairperson Porini
stated that this would be a good subject for discussion as an informational item. She indicated
that perhaps someone from the Joint Legislative Audit Committee, as well as the auditors, be
invited to participate in some sort of discussion.

CLOSED EXECUTIVE SESSION PURSUANT TO GOYERNMENT CODE SECTIONS
11126 and 17526.

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matters pursuant to Government Code
section 11126, subdivision (e)(1):

1. San Diego Unified School District and San Juan Unified School District v.
Commission on State Mandates, et al., Case Number 00CS00810, in the Superior
Court of the State of California, County of Sacramento.

CSM Case No. 01-L-04 [Physical Performance Tests)

2. County of San Bernardino v. Commission on State Mandates of the State of
California, et al., Case Number BS07309, in the Superior Court of the State of
California, County of Los Angeles.

CSM Case No. 01-L-10 [Property Tax Administration]

3. City of San Diego v. Commission on State Mandates, et al., Case Number
D039095 in the Appellate Court of the State of California, Fourth Appellate District,
Division 1. CSM Case No. 01-L-15 [Special Use; Eminent Domain]

4, County of San Diego v. Commission on State Mandates, et al., Case Number
D039471, in the Appellate Court of the State of California, Fourth Appellate District,
Division 1. CSM Case No. 01-L-16 [San Diego MIA]

5. County of Los Angeles v. Commission on State Mandates, et al., Case Number
B156870, in the Appellate Court of the State of California, Second Appellate District.
CSM Case No. 01-L-17 [Domestic Violence)

6. County of San Bernardino v. Commission on State Mandates, et al., Case Number
B158835, in the Appellate Court of the State of California, Second Appellate District.
CSM Case No. 01-L-18 [SEMS]

7. State of California, Department of Finance v. Commission on State Mandates, et al.,
Case Number 02CS00994, in the Superior Court of the State of California, County of
Sacramento., CSM Case No. 02-L-01 [School Bus Safety II].
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8. San Diego Unified School District v. Commission on State Mandates, et al.,
Case Number S109125, in the Supreme Court of the State of California.
CSM Case No. 02-L-02 [Pupil Expulsions]

9. State of California, Department of Finance v. Commission on State Mandates, Kern
Union High School District; San Diego Unified School District, County of Santa
Clara, Case Number S109219, in the Supreme Court of the State of California.
CSM Case No. 02-L-03 [School Site Councils]

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (€)(2):

e Based on existing facts and circumstances, there is a specific matter which
presents a significant exposure to litigation against the Commission on State
Mandates, its members and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).)

PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a), and 17526.

Discussion and action, if appropriate, on report from the Personnel Sub-Committee.

Hearing no further comments, Chairperson Porini adjourned into closed executive session
pursuant to Government Code section 11126, subdivision (e), to confer with and receive advice
from legal counsel for consideration and action, as necessary and appropriate, upon the pending
litigation listed on the published notice and agenda; and Government Code sections 11126,
subdivision (a), and 17526, to confer on personnel matters listed-on the published notice and ;.
agenda. ‘

REPORT FROM CLOSED EXECUTIVE SESSION

Chairperson Porini reported that the Commission met in closed executive session pursuant to
Government Code section 11126, subdivision (e), to confer with and receive advice from legal
counsel for consideration and action, as necessary and appropriate, upon the pending litigation
listed on the published notice and agenda; and Government Code sections 11126,

subdivision (a), and 17526, to confer on personnel matters listed on the published notice and
agenda. :

ADJOURNMENT

Hearing no further business and upon motion by Member Sherwood and second by
Member Williams, Chairperson Porini adjourned the meeting at 11:15 a.m.

Nt B sy

PAULA HIGASH
Executive Director

302



(
I

STATE OF CALIFORNIA

GRAY DAVIS, Governor

COMMISSION ON STATE MANDATES

980 NINTH STREET, SUITE 300
- *CRAMENTO, CA 95814

© DNE: (916) 323-3562

FAX: (916) 445-0278

E-mall: csminfo @ csm.ca.gov

October 28, 2002

Ms. Pamela A. Stone
DMG-Maximus

4320 Auburn Boulevard, Suite 200

Sacramento, CA 95841

State Agencies and Interested Parties (See Attached Mai’ling List)

Re:  Adopted Statewide Cost Estimate
Photographic Record of Evidence, 98-TC-07
City of Los Angeles Police Department, Claimant

_Penal Code Section 1417.3
Statutes 1985, Chapter 875
Statutes 1986, Chapter 734
Statutes 1990, Chapter 382

Dear Ms. Stone:

On October 24, 2002, the Commission on State Mandates adopted the statewide cost estimate of
$2,598,000 for the above named program. This amount will be included in our next Report to the

Legislature.

Please call Julie Shelton at 916-323-5862 if you have any questions.

Sincerely, .

PAULA HIGAW
Executive Director

Attachment: Statewide Cost Estimate

j:\mandates\1998\tc\98tc07\sce\sceadopttrans.doc
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PHOTOGRAPHIC RECORD OF EVIDENCE

Statewide Cost Estimate
Adopted: October 24, 2002

Penal Code Section 1417.3
Statutes 1985, Chapter 875
Statutes 1986, Chapter 734
Statutes 1990, Chapter 382

Mandate Background

The test claim legislation requires, upon court order, that a photographic record of evidence,
and in some instances a certified chemical analysis of the exhibit, be substituted for those
exhibits in a criminal trial that pose a security, storage, or safety problem, or if the exhibit, by
its nature, is toxic and poses a health hazard.

The Los Angeles Police Department filed the test claim on December 26, 1995, and amended
the test claim on October 23, 1998.. The Commission adopted the Statement of Decision on
October 26, 2000, and the Parameters and Guidelines on February 28, 2002. Eligible claimants
were required to file initial reimbursement claims with the State Controller’s Office (SCO) by
September 4, 2002. The SCO provided the unaudited actual claim totals to the Commission on
September 18, 2002 and October 9, 2002.

Period of Reimbursement

Section 17557 of the Government Code states that a test claim must be submitted on or before
June 30 following a fiscal year to establish eligibility for reimbursement for that fiscal year.
This test claim was filed by the City of Los Angeles Police Department on October 23, 1998.
Therefore, costs incurred for Statutes 1985, chapter 875, Statutes 1986, chapter 734, and
Statutes 1990, chapter 382, are eligible for reimbursement on or after July 1, 1997.

Eligible Claimants

Counties, cities, or a city and county, school districts and special districts that have law
enforcement agencies that introduce exhibits in criminal trials are eligible claimants.

Reimbursable Activities
For each eligible claimant, the following activities are eligible for reimbursement:
Administrative Activities |

1. Developing internal policies, procedures, and manuals, to implement the activities
listed in sections IV.B, IV.C, and IV D of these Parameters and Guidelines (one-
time activity).
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2. Maintaining files manually or electronically pursuant to implementation of activities
listed in sections IV.B, IV.C, and IV.D. of these Parameters and Guidelines. The
cost of this activity will be prorated for photographs actually introduced or offered as
exhibits (ongoing activity).

. Photographic Record of Evi’denCe(Pen. Code, § 1417.3(a))

For exhibits that pose a security, safety, or storage problem as determined by the court, or
for exhibits that pose a health hazard to humans, including the definition of hazardous waste
in 40 Code of Federal Regulations part 261, or human health hazards which are subject to
Health and Safety Code sectlons 117600 et seq., or Health and Safety Code sections 25140,
et seq.:

1. Purchasing equ1pment and supplies reasonably necessary to photograph the exhibits,
whether for digital or film pictures, including, but not limited to: cameras,
developing equipment, laser printers, software, film, computers, and storage.

2. Taking of the photographs, sorting and storing photographs, and developing and
printing photographs. This activity is limited to photographs actually introduced or
offered into evidence as exhibits. Claimant must provide supporting documentation
with subsequent reimbursement claims that the court has deemed the exhibit 4
seclirity, safety or storage problem by providing a copy of the court order, local
ruile, or other proof of the court’s deterrmnatlou ’

. Provision of Certified Written Chemical Analvs1s (Pen Code S 1417 3(b))

For those exhibits that pose a health hazard to humans, the sampling, analysis, and
preparation of a written report by a laboratory certified by the State of* California for

- performing the’ chemical anialysis. This does not include Téimbursement for sampling,
analys1s or report preparatlon for controlled substances, including. those defined in Health
and Safety Code sections 11054 et. seq. unless the exhibit is tomc and poses a health hazard
to hurnans.

., Storage of Exhibits {Cal. Code of Regs., tit. 2. § 1183.1(a))

For exhibits that pose a sécurity, safety, or storage problem as determined by the court, or
for exhibits that pose a health hazard to humans for which the local ent1ty offers or
introduces a photographic record of evidence:

Transportation to and maintenance within an appropriate storage facility for the type of
exhibit. Storage of the exhibit shall be from the time of photographing until after final
determination of the action as prescribed by Penal Code sections 1417.1, 1417.5, 1417.6, or
court order or rule of court that dictates the retention schedule for exhibits in criminal trials.
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Statewide Cost Estimate

Following is a breakdown of estimated total costs per fiscal YEar:

Amount
Claimed by

Fiscal Year # Of School

District
Claims Filed
With SCO
1997-98 3
1998-99 3
1999-00 3
2000-01 3
2001-02 2
2002-03 (2.2%") n/a
2003-04 (3.2%% n/a
Subtotals
Total

Statewide Cost
Estimate Total (Rounded)

School

Districts

$
$
$
$
$
$
$
$

34,821
40,236
33,750
35,771
28,638
29,268
30,205

232,689

# Of City &
County
Claims Filed
With SCO

30
31
32
36
32
n/a
n/a

Amount
Claimed by
Cities &
Counties

$ 351,190
$ 353,884
$ 398,695
$ 489,865
$ 250,972
$ 256,493
$ 264,701
$2,365,800

Combined
Claim
Totals

386,011
394,120
432,445
525,636
279,610
285,761
294,906

© 2 5 5 5 e s

$ 2,598,489

$ 2,598,000

Because the reported costs are prior to audit and partially based on estimates, the statewide cost
estimate of $2,598,489 has been rounded to $2,598,000.

'Implicit Price Deflator as forecast by Department of Finance.

% Ibid.

307



Orlgmal Llst Date: 11/12/1998

Last Updated:

Issue: Photographic Record of Evidence

10/24/2002
List Print Date: 10/28/2002
Claim Number: 98-TC-07

Mallmg Informatwn Notxce of adopted SCE

Mailing List

Dr. Carol Berg,
Education Mandated Cast Netwark

1121 L Street Suite 1060
Sacramento CA 95814

Tel: (916)446-7517  Fax: (916)446-2011

Interested Person

Mr. Allan Burdick,
MAXIMUS

4320 Auburn Blvd,, Suite 2000
Sacramento CA 95841

Tel: (916)4B5-8102  Fax: (916)485-0111

Interested Person

Ms. Annette Chinn,
Cost Recovery Systems

705-2 East Bidwell Street #2594
Folsom CA 95630 k

Tel: (916)939-7901  Fax: (916)939-7801

Interested Person

Mr. Mark Cousineau,

County of San Bernardino

Office of the Auditor/Controller-Recorder
222 West Hospitality Lane

San Bernardino CA 92415-0018

Tel: (509) 386-8850  Fax:

(509) 386-8830

Interested Person

Ms. Susan Geanacou, Senior Staff Attomey (A-15)

Department of Finance

915 L Street, Suite 1150
Sacramento CA 95814

Tel: (916)445-3274  Fax: (916) 324-4888

State Agency

Mr. Keith Gmeinder, Principal Analyst
Department of Finance

915 L Street, 6th Floor
Sacramento CA 95814

(A-15)

Tel: (916)445-8913  Fax: (916)327-0225 State Agency
Mr. Michael Havey, Bureau Chief (B-8)

State Controller's Office

Division of Accounting & Reporting

3301 C Street  Suite 500

Sacramento CA 95816

Tel: (916)445-8757  Fax: (916)323-4807 State Agency

Ms, Laurie McViy,
MAXIMUS

4320 Auburn Blvd,  Suite 2000

. Sacramento CA 95841

Tel: (916)485-8102  Fax: (916)485-0111

Interested Person

Mr. Paul Minney,
Spector, Middleton, Young & Minney, LLP

7 Park Center Drive

Sacramento CA 95825
Tel: (916) 646-1400  Fax: (916) 646-1300 Interested Person
: ]
Mr. Andy Nichols, Senior Manager
Cenfration, Inc,
12150 Tributary Point Drive  Suite 140
Gold River CA 95670
Tel: (916)351-1050  Fax: (916)351-1020 . Interested Persr
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Orlgmal Llst Date: 1 1/ 12/ 1998 Mallmg Informatlon Notice of adopted SCE
[ Last Updated: 10/24/2002
List Print Date: 10/28/2002 Mailmg List

Claim Number: 98-TC-07

Issue: Photographic Record of Evidence

Mr. Gerry Shelton, Director (E-8)
California Department of Education

Fiscal and Administrative Services Division
1430 N Street  Suite 2213

Sacramento CA 95814

Tel: (916)445-0554  Fax: (916)327-8306 State Agency

Mr, Steve Shields, }
Shields Consulting Group, Inc,

1536 36th Street
Sacramento CA 95816

Tel: (916) 454-73 10 Fax: (91 6)454-7312 Interested Person

) m Spano, (B-8)
State Controller's Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramento CA 95814

Tel: (916)323-5849  Fax: (916)327-0832 State Agency

Ms. Pam Stone, Legal Counael
MAXIMUS o

4320 Aubum Bivd, Suite 2000
Sacramento CA 95841

Tel: (916)485-8102 Fax: (916)485-0111 " Claimant

Mr. David Wellhouse,
David Wellhouse & Associates, Inc,

9175 Kiefer Blvd  Suite 121
Sacramento CA 95826

Tel: (91 6) 3 68-9244 Fax: (91 6) ‘3 68-5723 Interested Persoﬁ
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Orlgmal List Date: 11/ 12/1998 Mailmg Informatlon Notlce of adopted SCE
Last Updated: 10/24/2002 : o

List Print Date: 10/28/2002 Mallmg List

Claim Number: 98-TC-07

Issue: Photographic Record of Evidence

TO ALL PARTIES AND INTERESTED PARTILS: Each commission mailing list is continuously updated as requests are received to include or remove any party or
serson on the mailing list. A current mailing list is provided with commission corresponderice, and a copy of the current mailing list is available upon request at any
ime. Except as provided otherwise by commission rule, when a party or interested party files any written material with the commission concerning a claim, it shall
imultaneously serve a copy of the written material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal. Code

Regs., tit. 2, § 1181.2.)
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CALIFORNIA STATE PERSONNEL BOARD

CALIFORNIA STATE
PERSONNEL BOARD

December 14, 1988

VIA FACSIMILE

Paula Higashi

Executive Director

Commission on State Mandates
1300 “I” Street — Suite 950
Sacramento, CA 85814

Dear Ms. Higashi:

Re: Statement of Non-Response

801 Capitol Mall ¢ Sacramento, CA 95814

Photographic Record of Evidence, CSM 98-TC-07

The State Personnel Board chooses not to respond to the above entitled

request.

Sincerely,

Chief Counsel
(916) 653-1403

cc: Walter Vaughn, Executive Director
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STATE OF‘.ICALIFQRN!A PETE WILSCN, Govemor

PEPARTMENT OF FINANCE

915 L STREET
SACRAMENTO, CA 95814-3706

«
b

- RECEIVED

) . D TATE MANDATES
Ms. Paula Higashi ' SMANDATES

Executive Director
Commission on State Mandates
1300 I Street, Suite 950
Sacramento, CA 95814

December 14, 1998

Dear Ms. Higashi:
TEST CLAIM: PHOTOGRAPHIC RECORD OF EVIDENCE CSM 98-TC-07

As requested in your letter of November 12, 1998, the Department of Finance has reviewed
the subject test claim submitted by the Los Angeles Police Department (claimant) asking the
Commission to determine whether specified costs incurred under Chapter 382, Statutes of
1990, Chapter 734, Statutes of 1986, and Chapter 875, Statutes of 1985, are reimbursable
state mandated program costs imposed on local government.

Pursuant to Section 1183.01 of the Commission’s regulations, we are responding within
40 days of receipt of your November 12 letter to request an extension of time “for good
cause” to provide you with our comments on the test claim. Specifically, the person who
must respond to this claim, Mr. Pedro Reyes, is, along with most of Finance budget
staff, currently fully engaged in activities necessary to meet the January 10, 1999,
constitutional deadline (Article IV, Section 12) for submitting the 1999-00 Governor’s
Budget to the Legislature. We believe that this fact satisfies the “good cause” criterion in
Section 1181.1(g)3 of the Commission’s regulations which defines that term as “...the
individual responsible for preparing the document has other time-limited commitments
during the affected period.” If the Commission grants our requested extension, we would
plan to submit our filing no later than February 7, 1999, as required by Section 1183.01(b)1
of the Commission’s regulations.

As also required by the Commission’s regulations, we are including a “Proof of
Service” indicating that the parties included on the mailing list which accompanied your
November 12, 1998, letter have been provided with copies of this letter via either United
States Mail or, in the case of other state agencies, Interagency Mail Service.
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If you have any questions regarding this letter, please contact Pedro Reyes, Principal
Program Budget Analyst, at (916) 445-6423 or James Apps, state mandates claims
coordinator for the Department of Finance, at (916) 445-8913. :

Sincerely

Stan Cubanski
Program Budget Manager

Attachments

314



Attachment A

DECLARATION OF
DEPARTMENT OF FINANCE
CLAIM NO. CMS 98-TC-07

I am currently employed as a Principal Program Budget Analyst by the State of
California, Department of Finance (Finance), am familiar with the duties of Finance,
and am authorized to make this declaration on behalf of Finance.

Subdivision (a) of Section 12 of Article IV of the California Constitution requires that
“Within the first 10 days of each calendar year, the Governor shall submit to the
Legislature, with an explanatory message, a budget for the ensuing fiscal year
containing itemized statements for recommended state expenditures and estimated
state revenues. If recommended expenditures exceed estimates revenues, the
Governor shall recommend the sources from which the additional revenues should be
provided.”

In order to assist in complying with this requirement, Section 13320 of the
Government Code specifies that “Every State agency and court for which an
appropriation has been made, shall submit to the department (of Finance) for
approval, a complete and detailed budget at such time and in such form as may be
prescribed by the department, setting forth all proposed expenditures and estimated
revenues for the ensuing fiscal year.”

In my current assignment in Finance, I am responsible for accepting and reviewing
budgets submitted by the Administrative Office of the Courts for the State Supreme
Courts, the Courts of Appeal, the Judicial Council, and the State trial courts, among
others, and ensuring their suitability for inclusion in the Governor’s Budget for
1999-00. At the present time, 1 am engaged in thes¢ activities on virtually a full-time
basis.

I certify under penalty of perjury that the facts set forth in the foregoing are true and

correct of my own knowledge except as to the matters therein stated as information or
belief and, as to those matters, I believe them to be true.

2 VAN e ﬁ%%/

at Sac1a1nento CA Pedro Re es
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PROOF OF SERVICE

Test Claim Name: “Photographic Record of Evidence”
Test Claim Number: CMS 98-TC-07

I, the undersigned, declare as follows:

I am employed in the County of Sacramento, State of California, I am 18 years of age or
older and not a party to the within entitled cause; my business address is 915 L Street,
9th Floor, Sacramento, CA 95814.

On December 14, 1998, I served the attached recommendation of the Department of Finance
in said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state
agencies in the normal pickup location at 915 L. Street, 9th Floor, for Interagency Mail
Service, addressed as follows:

A-16 B-8
Ms. Paula Higashi, Executive Director State Controller's Office
Commission on State Mandates Division of Accounting & Reporting
1300 I Street, Suite 950 Attention: Mr. William Ashby
Sacramento, CA 95814 , 3301 C Street, Room 500

" Facsimile No. 445-0278 Sacramento, CA 95816
B-29 Mr. William R. Moran
Legislative Analyst's Office Police Administrator
Attention: Ms. Marianne O'Malley * Commanding Officer of Fiscal and
925 L Street, Suite 1000 Support Bureau
Sacramento, CA 95814 Los Angeles Police Department

150 N. Los Angeles Street
Los Angeles, CA 90012
Mr. Allan Burdick
Re: LAPD
DMG-MAXIMUS, Inc.
4320 Auburn Boulevard, Suite 2000
Sacramento, CA 95841
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. I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct, and that this declaration was executed on December 14, 1998, at

Sacramento, California. /@
%ﬁm'w ﬂ) A’/lwé I
(¥

Patricia Dansby
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* -t
STATE OF CALIFORNIA . ' PETE WILSON, Gov
. ' srnor

COMMISSION. ON STATE MANDATES
1300 | STREET, SUITE 850

 "CRAMENTO, CA 95814

'6) 323-3562

December 15, 1998

Mr. Stan Cubanski

Program Budget Manager

ATTN: Jim Apps and Pedro Reyes
Department of Finance

915 L Street

Sacramento, CA 95814 ‘ -

And Interested Persons (See mailing list)

RE:  Extension of Time, State Agency Comments
Photographic Record of Evidence, CSM 98-TC-07
Penal Code Section 1417.3
Statutes of 1990, Chapter 382
Statutes of 1986, Chapter 734
Statutes of 1985, Chapter 875

On December 14, 1998, the Department of Finance requested an extension of time to file
comments on this test claim for good cause. Since Mr. Pedro Reyes is unable to file comments
at this time because of his work on the preparation of the 1999-2000 Governor’s Budget, this
request is approved. Accordingly, all state agency comments are due on February 7, 1999.

Upon receipt of state agency comments and claimant rebuttal, Commission staff will re-schedule
this matter for hearing. '

Please contact me if you have any 'questions‘

Sincerely,

Qb

PAULA HIGASHI
Executive Direqtor

c Mailing List

f\mandates\1998\98-tc07\extak’
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“ailing List

AL LR

CSM/sB# and Claim Title 98-TC-07 League of California Cities

Government Code Sec. Penal Code Section 1417.3
Chapters Chap. 382/90, Chap. 734/86, Chap. 875/85

lssue Photographic Record of Evidence

B T T TN K e P e ST SRt

| Commission on State MandatJi;M

it k\

Mr, James Apps (A-15),
Department of Finance

915 L Street Room 8020 Tel: (516)445-8913
SACRAMENTO CA 95814 FAX: (516)327-0225

Mr. Allan Burdick,
DMG-MAXIMUS

4320 Auburn Blvd,  Suite 2000 Tel: (916)485-8102
SACRAMENTO CA 95841 FAX: (916)485-0111

Ms. Marcia C. Faulkner, Manager, Reimbursable Projects

County of San Bernadino

Office of the Auditor/Controller

222 W. Hospitality Lane, 4th Floor Tel: (509) 386-8850
SAN BERNARDINO CA 92415-0018 FAX: (909) 386-8830

.. Pau] Minney, Interested Party
: Sirard & Vinson

[676 N. California Blvd. ‘Suitc 450 Tel: (925)746-7660
WALNUT CREEK CA 94596 FAX: (925)935-7995
Mr. Paige Vorhies (B-8),

State Controller’s Office

Division of Accounting & Reporting

3301 C Street  Suite 500 Tel: (916) 445-8756
SACRAMENTO CA 95816 FAX: (916) 323-6527

Mr, David Wellhouse,
Wellhouse & Associates

9175 Kiefer Blvd  Suite 121 Tel: (916) 368-5244
SACRAMENTO CA 95826 FAX: (916) 368-5723
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STATE OF CALIFOBNIA

GRAY DAVIS, Governor

COMMISSION ON STATE MANDATES

980 NINTH STREET, SUITE 300

~4CRAMENTO, CA 95814
JONE: (916) 323-3562

~AX: (916) 445-0278

E-mail; csminfo @ csm.ca.gov

August 4, 2000

Mr. Allan Burdick
DMG-MAXIMUS, Inc

4320 Auburn Boulevard, Suite 2000
Sacramento, CA 95841

taff Analysis/Hearing Schedule

, 7, Photographic Record of Evidence
Penal Code Section 1417.3

Statutes of 1985, Chapter 875

Statutes of 1986, Chapter 734

Statutes of 1990 Chapter 382

Los Angeles Police Department, Claimant

State Agencies and Interested Parties (See Attached Mailing List)

Dear Mr. Burdick:

The draft staff analysis of this test claim has been completed and is enclosed for your review
and comment. The hearing on the test claim has been scheduled for September 28, 2000.

Written Comments

~ Any party or interested person may file written comments on the draft staff analysis by
September 5, 2000. You are advised that the Commission’s regulations require comments
filed with the Commission to be simultaneously served on other interested parties (on the
mailing list), and to be accompanied by a proof of service on those parties. If you would like
to request an extension of time to file comments, please refer to section 1183.01, subdivision
(c), of the Commission’s regulations.

Hearing

This test claim is set for hearing on September 28, 2000 at 9:30 a.m. in Room 126 of the
State Capitol, Sacramento, California. The final staff analysis will be issued on or about
September 15, 2000. Please let us know in advance if you or a representative of your agency
will testify at the hearing, and if other witnesses will appear. If you would like to request
postponement of the hearing, please refer to section 1183.01, subdivision (c), of the
Commission’s regulations.



Mr. Allan Burdick
August 4, 2000
Page 2

Please contact David E. Scribner, Staff Counsel, at (916) 323-8221 if you have any questions
regarding the above.

Sincerely,

%m% |

Paula Higashi
Executive Director

Enc. Draft Staff Analysis

c. Mailing List
f:\Mandates\1998\98 TCO7\Correspondence\080400
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Llst Date: 11/ 12/ 1998 Mallmg Informatlon

Mailing List

Claimaht

Claim Number 98-TC-07

Penal Code Section 1417.3

Subject Chap. 382/90, Chap. 734/86, Chap. 875/85

Issue Photographic Record of Evidence

Carol Berg, Ph. D,
Education Mandated Cost Network

1121 L Street Suite 1060 Tel:  (916) 446-7517
Sacramento CA 95814 FAX: (916) 446-2011
Mr., Allan Burdick,

DMG-MAXIMUS

4320 Auburn Blvd.  Suite 2000 Tel:  (916) 4B5-8102
Sacramento CA 95841 FAX: (916) 485-0111
?Ms. Annette Chinn,

Cost Recavery Systems

1750 Creekside Onks Drive, Suite 290 Tel: (916) 939-7901
Sacramento CA 95833-3640 FAX: (916) 939-7801

Ms, Marcia C, Faulkner, Manager, Reimbursable Projects
County of San Bemadino
Office of the Auditor/Controller

222 W, Hospitality Lane, 4th Floor Tel:  (909) 386-8850
San Bemardino CA 92415-0018 FAX: (909) 386-8830
Mr. Dean Getz, Director
Vavrinek Trine Doy & Co., LLP

8300 Fair Oaks Blvd, Suite 403 Tel: (916)944-7394
Carmichael CA 95608 FAX: (916) 944-8657
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Claim Number

Subjest

Issue

98-TC-07

Claimant

Penal Code Section 1417.3

Chap. 382/90, Chap. 734/86, Chap. 875/85

Photographic Record of Evidence

915 L Street

Mr. James Lombard
Department of Finance

Sacramento CA 95814

(A-15), Principal Analyst

Tel;

FAX:

©(916) 445-8913

(916) 327-0225 .

Ms. Laurie McVay,
DMG-MAXIMUS

4320 Auburmn Blvd,
Sacramento CA 95841

Tel:

FAX:

(916) 485-8102
(916) 485-0111

M, Paul Minney,
Girard & Vinson

1676 N. California Blvd.
Walnut Creek CA 94596

Tel:

FAX:

(925) 746-7660
(925) 935-7995

Mr, Andy Nichols,
Vavrinek Trine Day & Co., LLP

8300 Fair Oaks Blvd, Suite 403
Carmichael CA 95608

Tel:

FAX:

(916) 944-7394
(916) 944-8657

Jim Spano,

State Controller's Office
Division of Audits

300 Capitol Mall, Suite 518 P.O. Box 942850 Tel:
Sacramento CA 95814

FAX:

(916) 323-5849
(916) 324-7223

330! C Street

Mr. Paige Vorhies
State Controller's Office
Division of Accounting & Reporting

Sacramento CA 95816

(B-8), Bureau Chief

Tel:

FAX:

(916) 445-8756
(916) 323-4807

League of California Cities
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Claim Number 98-TC-07 Claimant League of California Cities

Penal Code Section 1417.3
~)bject Chap. 382/90, Chap. 734/86, Chap. 875/85

Issue Photographic Record of Evidence

Mt David Wellhouse,
Wellhouse & Associates

9175 Kiefer Bivd  Suite 121 Tel: (916) 368-9244
Sacramento CA- 95826 FAX: (916) 368-5723
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Hearing Date: September 28, 2000
f:\Mandates\1998\tc\98tcO7\tcdraft

ITEM

TEST CLAIM
DRAFT STAFF ANALYSIS

Penal Code Section 1417.3
Statutes of 1985, Chapter 875
Statutes of 1986, Chapter 734
Statutes of 1990, Chapter 382

Photographic Record of Evidence

EXECUTIVE SUMMARY

STAFF WILL INSERT THE EXECUTIVE SUMMARY IN ITS FINAL ANALYSIS
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Claimant

Los Angeles Police Department

Chronology

10/23/98 Claimant files test claim with the Commission (Exhibit A)

12/14/98 Department of Finance requests an extension of time to file comments
12/15/98 Commission grants Department of Finance’s request

02/05/99 Department of Finance files comments on claimant’s test claim filing

(Exhibit B)
Background and Overview

The test claim legislation requires a photographic record of evidence, and in some instances a
certified chemical analysis of the exhibit, for those exhibits in a criminal trial that pose a
security, storage, or safety problem, or if the exhibit, by its nature, is toxic and poses a health
hazard. The ability to introduce evidence in a criminal trial stems from the due process
requirements of the United States Constitution. In addition, the California Evidence Code
provides that all relevant evidence is admissible.

Claimant’s Contentions

The claimant contends that the test claim legislation imposes a new program upon law
enforcement agencies. Specifically, the claimant submits that the test claim legislation requires
the introduction of a photographic record of evidence and, if necessary, chemical analysis of
exhibits in a criminal trial that poses a health, security, storage, or safety problem.’

Moreover, the claimant contends that the test claim legislation amended prior law, which had
required the court to keep all exhibits that were introduced in a criminal trial, to now require
the party to store those exhibits that pose a health, security, storage, or safety problem.
Therefore, the claimant concludes that the test claim legislation imposes reimbursable state-
mandated activities upon law enforcement agencies.?

Department of Finance’s Contentions

The Department of Finance (DOF) agrees with the claimant that the test claim legislation
imposes additional costs upon local agencies.” However, DOF contends that the test claim
legislation does not impose unique activities upon local agencies as required under article

XTIII B, section 6 of the California Constitution. It is DOF’s position that the test claim
legisiation imposes the requirement to introduce certain exhibits as a photographic record upon
all parties in a criminal proceeding. Therefore, DOF concludes that the test claim legislation

! Claimant’s test claim October 15, 1998 test claim filing at page 1.
2 Id. at pages 2-4. '
? Department of Finance’s February 5, 1999 filing at page 2.
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does not impose unique reimbursable state-mandated activities upon law enforcement
agencies.*

Alternatively, it is DOF’s position that if the Commission finds that the test claim legislation
imposes reimbursable state-mandated costs upon law enforcement agencies, any savings related
to agencies’ not having to comply with safety procedures for the transportation of toxic or
other hazardous exhibits to and from the courtroom should be offset.’

STAFF ANALYSIS

In order for a statute or executive order, which is the subject of a test claim, to impose a
reimbursable state mandated program, the language: (1) must impose a program upon local
governmental entities; (2) the program must be new, thus constituting a “new program”, or it
must create an increased or “higher level of service” over the former required level of service;
and (3) the newly required program or increased level of service must be state mandated.

The California Supreme Court has defined a “new program” or “higher level of service” as a
program that carries out the governmental function of providing services to the public, or a
law, which to implement a state policy, imposes unique requirements on local agencies or -
school districts that do not apply generally to all residents and entities in the state.® The court
in Carmel Valley Fire Protection Dist. v. State of California stated, “only one of these findings
is necessary to trigger reimbursement.”’

To determine if a required program is new or imposes a higher level of service, a comparison
must be undertaken between the test claim legislation and the legal requirements in effect
immediately before the enactment of the test claim legislation.® To determine if the new
program or higher level of service is state mandated, a review of state and federal statutes,
regulations, and case law must be undertaken.’

Based on the foregoing, the following issues must be addressed to determine if the test claim
legislation imposes reimbursable state-mandated activities upon law enforcement agencies:

1. Does the test claim legislation carry out the governmental function of providing services
to the public or impose unique requirements upon law enforcement agencies and, thus,
constitute a “program” within the meaning of article XIIT B, section 6 of the California
Constitution?

“Id. at 2.

‘I, at3.

§ County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

7 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537

8 County of Los Angeles, supra (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist., supra (1987) 190
Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

® City of Sacramento v. State of California (1990) 50 Cal.3d 51, 76; Hayes v. Commission on State Mandates
(1992) 11 Cal.App.4th 1564, 1594; Government Code sections 17513, 17556.
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2. Does the test claim legislation impose a new program or higher level of service upon
law enforcement agencies within the meaning of article XIII B, section 6 of the
California Constitution and therefore impose “costs mandated by the state”?

These issues are addressed below.
Issue 1 :

Does the test claim legislation carry out the governmental function of providing
services to the public or impose unique requirements upon law enforcement
agencies and, thus, constifute a “program” within the meaning of article XIII B,
section 6 of the California Constitution?

Does the Test Claim Legislation Impose Unique Requirements Upon Law Enforcement
Agencies? '

The Department of Finance (DOF) contends that the test claim legislation does not impose
reimbursable costs upon law enforcement agencies because the test claim legislation does not
impose activities that are unique to local government as defined in County of Los Angeles.'
Staff agrees that the test claim legislation does not impose unique requirements upon local
government. Penal Code section 1417.3 requires the introduction of a photographic record of
evidence and, if necessary, a written chemical analysis of exhibits that pose a health, security,
storage, or safety problem. In addition, the party introducing such evidence is now required to
take possession and store the exhibit. These requirements apply to any party wishing to
introduce such evidence in a criminal trial. Therefore, staff finds that the requirement to

" introduce a photographic record of evidence, provide a written chemical analysis of the
evidence if necessary, and take possession and store evidence that poses a health, security,
storage, or safety problem is not unique to local government.

However, the analysis of whether the test claim legislation constitutes a new program is not
over simply because the test claim activities are not unique to local government. As further
stated in County of Los Angeles, the definition of a “new program” or “higher level of service”
~ includes a program that carries out the governmental function of providing services to the
public."! As stated by the court in Carmel Valley, “only one of these findings is necessary to
trigger reimbursement.”" Therefore, an analysis of whether the test claim legislation carries
out the governmental function of providing services to the public must be undertaken.

Does the Test Claim Legislation Carry Out the Governmental Function of Providing Services
to the Public?

To determine whether the test claim legislation carries out the governmental function of
providing services to the public it is necessary to define the program within which the test
claim legislation operates. In Carmel Valley, the court was faced with the question of whether
the requirement to provide safety clothing and equipment for firefighters represented a

1 Department of Finance's February 5, 1998 filing at page 2.
" County of Los Angeles, supra (1987) 43 Cal.3d 46, 56.
1> Carmel Valley Fire Protection Dist., supra (1987) 190 Cal.App.3d 521, 537
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reimbursable state-mandated program. In answering the question of whether the legislation
represented a “new program” or “higher level of service,” the court did not view the program
as simply the provision of safety equipment to firefighters. Rather, the court viewed the
program as something much broader - the provision of fire protection in the state,”

The Carmel Valley court explained:

“Police and fire protection are two of the most essential and basic functions of
government. [Citation omitted] This classification is not weakened by the
State’s assertion that there are private sector fire fighters who are also subject to
the [test claim legislation] . . . . We have no difficulty in concluding as a matter
of judicial notice that the overwhelming number of fire fighters discharge a
classical governmental function.”** (Emphasis added.)

Staff finds that the program within which the test claim legislation operates is the criminal
justice system in the state. The prosecution of criminals in California is a peculiarly
governmental function administered by local agencies as a service to the public like the
provision of fire protection. Staff further finds that the overwhelming number of hazardous
exhibits would be maintained and introduced by local law enforcement agencies. These
exhibits could include drugs, weapons, or any other hazardous fruit or instrumentality of the
crime. Therefore, in accordance with the principles set forth in Carmel Valley, staff finds the
introduction of photographic records of evidence that pose a health, security, storage, or safety
problem, the provision of a written chemical analysis of evidence that poses a health hazard,
and the storage of such evidence by the party introducing it, “carries out the governmental
function of providing services to the public” and thereby constitutes a “program” within the
meaning of article XIII B, section 6 of the California Constitution."

However, the inquiry must continue to determine if these activities are new or impose a higher
level of service and if so, if there are costs mandated by the state. These issues are discussed
below.

Issue 2

Does the test claim legislation impose a new program or higher level of service
upon law enforcement agencies within the meaning of article XIIT B, section 6
of the California Constitution and therefore impose costs mandated by the state?

In order for the test claim legislation to impose a reimbursable program under article XIII B,
section 6 of the California Constitution, the newly required activities must be state mandated. '
To determine if a required program is new or imposes a higher level of service, a comparison

1 Ibid.

“ Ibid.

> Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 172.
18 Lucia Mar Unified School Dist., supra 44 Cal.3d 830, 835.
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must be undertaken between the test claim legislation and the legal requirements in effect
immediately before the enactment of the test claim legislation.”

Prior Law
The Sixth Amendment to the United States Constitution provides:

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and

- public trial, by an impartial jury of the State and district wherein the crime shall
have been committed; . . . and to be informed of the nature and cause of the
accusation; to be confronted with witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the Assistance of
Counsel for his defence.”*®

From these due process rights stems the requirement for the prosecution to produce evidence
of an individual’s guilt. Evidence Code section 140 defines “evidence” as “Testimony,
writings; material objects, or other things presented to the senses that are offered to prove the
existence or nonexistence of a fact.” Evidence Code section 350 provides that only relevant
evidence is admissible.

Before the enactment of the test claim legislation, the prosecution was able to introduce
evidence at criminal trials, including evidence toxic by its nature. Prior law provided that all
exhibits introduced or filed in any criminal action shall be retained by the court clerk until final
determination of the action.” Prior law also included procedures for the disposition of exhibits
and the release of exhibits upon stipulation of the parties.”® Prior law did not include
procedures for photographing evidence, providing chemical analyses as necessary, and the
return of exhibits to the partles that pose a security, storage, or safety problem or those
exhibits that, by their nature, pose a health hazard.

Current Law: The Test Claim Legislation

Penal Code section 1417.3 provides: .

“(a) At any time prior to the final determination of the action or proceeding,
exhibits offered by the state or defendant shall be returned to the party offering
them by order of the court when an exhibit poses a security, storage, or safety
problem, as recommended by the clerk of the court. If an exhibit by its nature
is severable, the court shall order the clerk to retain a portion of the exhibit not
exceeding three pounds by weight or one cubic foot by volume and shall order
the return of the balance of the exhibit to the district attorney. The clerk, upon
court order, shall substitute a full and complete photographic record of any

7 County of Los Angeles, supra (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist., supra (1987) 190
Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

18 The Bill of Rights, the first ten amendments to the United States Constitution, was ratified on
December 15, 1791.

19 Statues of 1953, Chapter 51 originally added former Evidence Code section 1417,
® Former Evidence Code sections 1418.6 and 1418.
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exhibit or part of any exhibit returned to the state under this section. The party
to whom the exhibit is being returned shall provide the photographic record.

“(b) Exhibits toxic by their nature that pose a health hazard to humans shall be
introduced to the court in the form of a photographic record and a written
chemical analysis certified by a competent authority. Where the court finds that
good cause exists to depart from this procedure, toxic exhibits may be brought
into the courtroom and introduced. However, following introduction of the
exhibit, the person or persons previously in possession of the exhibit shall take
responsibility for it and the court shall not be required to store the exhibit.”

As stated above, prior law did not require parties introducing exhibits that pose a security,
storage, or safety problem or those exhibits that, by their nature, pose a health hazard to
provide a photographic record of evidence. Prior law did not require the introduction of a
certified chemical analysis of exhibits that pose a health hazard. Nor did prior law require the
party in possession of this type of evidence to assume the responsibility for storage. These
activities were added by the test claim legislation and imposed upon any party wishing to
introduce such evidence in a criminal proceeding. As discussed above, the activities required
by the test claim legislation carry out the governmental function of providing services to the
public. Under the test claim legislation, local law enforcement agencies are now required to:
(1) provide a photographic record for evidence that poses a health, safety, security, or storage
problem; (2) provide a certified chemical analysis of evidence that pose a health hazard; and
(3) store the evidence.

DOF has concluded “section 1417.3 of the Penal Code may result in additional costs to local
entities.”™ However, it is DOF’s position that if the Commission finds that the test claim
legislation imposes mandated costs upon law enforcement agencies any claims must be offset
by any local operational savings in accordance with Government Code section 17556,
subdivision (). Government Code section 17756, subdivision (e) provides:

“The commission shall not find costs mandated by the state . . . in any claim
submitted by a local agency or school district, if, after a hearing, the
commission finds that:

.................................................................................................

“(e) The statute . . . provides for offsetting savings to local agencies or school
districts which result in no net costs to the local agencies or school
districts. . . .”

Staff disagrees with DOF’s characterization of section 17556, subdivision (e). Staff finds that
section 17556, subdivision (e), is inapplicable to the present test claim. There is no evidence
that the test claim legislation has provided offsetting savings to local law enforcement agencies
that result in no net costs. It is staff’s position that, in the event the Commission finds

2! However, DOF contends that the test claim activities are not unique to local government and therefore are not
reimbursable. Staff addressed this argument under Issue 1 and concluded that the test claim activities carry out
the governmental function of providing services to the public.
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offsetting savings exist for this test claim under section 17556, subdivision (e), the Commission
would be required to conclude that the test claim legislation has not imposed costs mandated by
the state upon local law enforcement agencies. ‘

Therefore, staff finds that the test claim legislation has imposed a new program or higher level
of service upon law enforcement agencies with the meaning of article XIII B, section 6 of the
California Constitution. Furthermore, staff finds that this new program constitutes costs
mandated by the state within the definition of Government Code section 17514.

Conclusion and Recommendation

Based on the foregoing, staff concludes that the test claim legislation does impose a
reimbursable state-mandated program upon law enforcement agencies within the meaning of
article XIIT B, section 6 of the California Constltutlon and Government Code section 17514 for
the following:

 Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a security, safety, or storage problem as determined by the court.
(Pen. Code, § 1417.3, subd. (a).)

e Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)

e The provision of a certified written chemical analysis of evidence that poses a health
hazard. (Pen. Code, § 1417.3, subd. (b).)

e The storage of evidence that poses a security, safety, or storage problem as determmed
by the court. (Pen. Code, § 1417.3, subd. (a).)

o The storage of evidence that poses a health hazard. (Pen. Code, § 14-1;7.3, subd. (b).)

Therefore, staff recommends that the Commission approve the Photographic Record of
Evidence Test Claim.
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STATE OF CALIFORNIA GRAY DAVIS, Gavernor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300
“~ACRAMENTO, CA 95814
HONE: (916) 323-3562
FAX: (916) 445-0278
E-mail: esminfo @ csm.ca.gov

March 1, 2001

Mr. Allan Burdick
DMG-MAXIMUS, Inc.

4320 Auburn Boulevard, Suite 2000
Sacramento, CA 95841

RE: Draft Parameters and Guidelines of the Los Angeles Police Departiment
CSM 98-TC-07
Penal Code Section 1417.3
Statutes of 1985, Chapter 875
Statutes of 1986, Chapter 734
Statutes of 1990 Chapter 382
Photographic Record of Evidence

Dear Mr. Burdick:

On January 2, 2001, the Commission received the State Controller’s Office comments to the

Claimant’s draft parameters and guidelines for Photographic Record of Evidence. The Department

of Finance has notified us that they will not file comments. Therefore, please submit your rebuttal
- to the State Controller’s Office comments on or before March 15, 2001.

Please contact Cathy Cruz at (916) 323-8216 if you have any questions.

Sincerely,

!

SHIRLEY O
Assistant Executive Director

f:/Mandates/1998/tc/98tc07/ps&gs/claimantrbtl
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List Date:  11/12/1998 Mailing Information

Claim Number

Subject

Issue

Mailing List
98-TC-07 Claimant - City of Los Angeles

Penal Code Section 1417.3
Chap. 382/90, Chap. 734/86, Chap. 875/85

Photographic Record of Evidence

Dr. Carol Berg, Ph. D,
Education Mandated Cost Network

1121 L Street Svite 1060
Sacramento CA 95814

Tel: (916) 446-7517
FAX: (916) 446-2011

Mr. Allan Burdick,
DMG-MAXIMUS

4320 Auburn Blvd, Suite 2000
Sacramento CA 95841

Tel: (916) 485-8102
FAX: (916) 485-0111

Ms. Annette Chinn,
Cost Recovery Systems

Sacramento CA 95833-3640

1750 Creekside Oaks Drive, Suite 290 Tel:  (916) 939-7501

FAX: (916) 939-7801

Ms. Marcia C. Faulkner, Manager, Reimbursable Projects

County of San Bernadino

Office of the Auditor/Controller

222 W. Hospitality Lane, 4th Floor
San Bernardino CA 92415-0018

Tel:  (509)386-8850
FAX: (909) 386-8830

Mr. Dean Getz, Director
Vayrinek Trine Day & Co., LLP

12150 Tributary Point Drive, Suite 150 Tel:  (916) 944-7304

¢ Gold River CA 93670

FAX: (916) 944-8657
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Claim Number- | 98-TC-07 ‘ Claimant . City of Los Angeles

Penal Code Section 1417.3

Subject Chap. 382/90, Chap. 734/86, Chap. 875/85
Issue Photographic Record of Evidence
Mr. James Lombard, Principal Analyst (A-15)
Department of Finance
915 L Street Tel: (916)445-8913
Sacramento CA 95814 FA4X: (916) 327-0225

Ms. Laurie McVay,

DMG-MAXIMUS
4320 Auburn Blvd,  Suite 2000 Tel:  (916) 485-8102
Sacramento CA 95841 FAX: (916) 485-0111

Mr. Andy Nichols,
Vavrinek Trine Day & Co., LLP

12150 Tributary Point Drive, Suite 150 Tel: (916) 351-1050
Gold River CA 95670 FAX: (916) 351-1020

{ Mr, Mark Sigman, Accountant 11
Riverside Co. Sheriff's Office

4095 Lemon Street P O Box 512 Tel:  (909) 955-2709
Riverside Ca 92502 FAX: (909) 955-2428

Interested Person

Jim Spano,

State Controller's Office

Division of Audits (B-8)

300 Capitol Mall, Suite 518 P.O. Box 942850 Tel:  (916) 323-3849
Sacramento CA 95814 FAX: (916) 324-7223

M. Paige Vorhies, Bureau Chief (B-8)

State Controller's Office

Division of Accounting & Reporling

3301 C Street  Suite 300 Tel:  (916) 445-8756
Sacramento CA 95816 ) FAX: (916) 323-4807
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Claim Number

‘ubject

Issue

98-TC-07 Claimant

Penal Code Section 1417.3
Chap. 382/90, Chap. 734/86, Chap. 875/85

Photographic Record of Evidence

Mr. David Welihouse,
Wellhouse & Associates

9175 Kiefer Bivd  Suite 121
Sacramento. CA 95826

Tel:  (916) 368-9244
FAX: (916) 368-5723
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RECEIVED
MAR B 7 7.0

.“ AX[ MUS COMMISSION ON

STATE MANMATES
Helping Government Serve The People niE

March 6, 2001

Ms. Shirley Opie

Assistant Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95841

Re:  Photographic Record of Evidence
Draft Parameters and Guidelines
98-TC-07

Dear Ms. Opie,

This letter is to confirm my telephone conversation with you of this morning. We
are in receipt of your letter of March 1, 2001, indicating that the Department of Finance
would not be commenting upon the Draft Parameters and Guidelines, and that we had
until March 15™ within which to respond to the comments of the State Controller’s
Office. As we discussed this morning, we have not received the comments of the State
Controller, and accordingly, until such time as we receive a copy, we will be unable to
comment to same. -

As I requested this morning, please be so kind as to fax a copy to me at 916-485-

0111 as soon as possible, so that there is time to review and comment to same. As of the
writing of this letter, we have not received a copy of the Controller’s comments.

Kﬂ')ery truly yoms,
e"",) o A :'/',/« N
\etn

Legal Counsel

ce: Joan Reitzel

341
4320 Auburn Boulevard, Suite 2000 ® Sacramento, LA 95841 e 916.485.8102 * FAX 916.485.0111
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| AXIMUS

‘ Helping Government Serve The People

May 3, 2001

Ms, Paula Higashi

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95841

Re:  Photographic Record of Evidence
Draft Parameters and Guidelines
98-TC-07

Dear Ms. Higashi,

Pursuant to our conversation of this date, we would appreciate it if the
Commission’s Staff would schedule a pre-hearing conference on the Parameters and
Guidelines for Photographic Record of Evidence. This is necessary due to issues raised
by the Commission at the hearing, as well as the comments raised by the Department of
Finance. ‘

Thank you for your kind attention to this matter.

~ Very truly yours,
K/%mé%}x.égt’one
Legal Counsel

ce: Joan Reitzel

RECEIVED

MAY 0 & 2001

COMMISSION ON
STATE MANDATES

343
4320 Auburn Boulevard, Suite 2000 ¢ Sacramento, LA 95841 e 916,485.8102 ¢ FAX 916.485.0111
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STATE OF CALIFORNIA GRAY DAVIS, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300 '
~ACRAMENTO, CA 95814

AONE: (916) 323-3562
FAX: (916) 445-0278
E-mall: csminfo @ csm.ca.gov

May 4, 2001

Ms. Pamela A. Stone.

Legal Counsel

DMG Maximus ;
4320 Auburn Boulevard, Suite 2000
Sacramento, California 95841

State Agencies and Interested Parties (See attached mailing list)

RE: Prehearing Conference - May 23, 2001 at 10:00 a.m.
Parameters and Guidelines
Photographic Record of Evidence, 98-TC-07
Penal Code Section 1417.3
Statutes of 1985, Chapter 875
Statutes of 1986, Chapter 734
Statutes of 1990, Chapter 382

And Affected State Agencies and Interested Parties (See Enclosed Mailing List)

Dear Ms'. Stone:

At your request, a prehearing conference will be held to discuss the proposed Parameters and
Guidelines for the Photographic Record of Evidence test claim. The prehearing conference will be
held on May 23, 2001 at 10:00 a.m. at the Commission’s Office at 980 Ninth Street, Suite 300 in
Sacramento.

Please contact Piper Rodrian at (916) 323-8223 if you have any questions.

Si erely,

S ]:RLEYugﬁJ

Assistant Executive Director
F:/mandates/1998/tc/98-TC-07/Psé&Gs/prehearing
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Commission on State Mandates

T T T R R Ly L T N R T RS

L 11/12/1998 Mailing Information
Mailing List
Claim Number 98-TC-07 Claimant City of Los Angeles

Penal Code Section 1417.3
Subject Chap. 382/90, Chap. 734/86, Chap. 875/85

Issue Photographic Record of Evidence

Dr. Caro] Berg, Ph. D,
Education Mandated Cost Networl

1121 L Street Suite 1060 Tel: (916) 446-7517
Sacramento CA 95814 i FAX: (916) 446-2011

Mr. Allan Burdick,
DMG-MAXIMUS

4320 Auburn Blvd. Suite 2000 Tel: (916) 485-8102
Sacramento CA 95841 . FAX: (916) 485-0111

Ms. Annette Chinn,

Cost Recovery Systems
705-2 Enst Bidwell Street  #294 Tel: (916)939-7901
Folsom CA 95630 . FAX: (916) 939-7801

Mr. Dean Getz, Director
Centration, Inc,

12150 Tributary Point Drive, Suite 150 - Tel: (916) 944-7394
Gold River CA 95670 FAX: (916) 944-8657

Mr. John Logger, Reimbursable Projects Manager
Auditor-Controller's Office

222 West Hospitality Lane Tel: (909) 386-8850
San Bemardino CA 92415-0018 . FAX: (909) 386-8830
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Claim Number - 98-TC-07

Claimant.
Penal Code Section 1417.3
Subject Chap. 382/90, Chap. 734/86, Chap. 875/85
Issue Photographic Record of Evidence

Department of Finance

915 L Street
Sacramento CA 95814

Mr. James Lombard, Principal Analyst (A-15)

Tel: (916) 445-8913
F4X: (916) 327-0225

Interested Party

Ms. Laurie McVay,
DMG-MAXIMUS

4320 Auburm Blvd, Suite 2000
Sacramento CA 95841

Tel: (916)4B5-8102
FAX: (916)485-0111

Mr. Paul Minney,
Spector, Middleton, Young & aney, LLP

7 Park Center Drive
Sacramento Ca 95825

Tel:  (916) 646-1400
FAX: (916) 646-1300

Mr. Andy Nichols, Senior Manager
Centration, Inc.

12150 Tributary Point Drive, Suite 150
Gold River CA 95670

Tel:  (916) 351-1050
FAX: (916) 3511020

Interested Person

Mr. Mark Sigman, Accountant I
Riverside Ca. Sheriff's Office

4095 Lemon Street P O Box 512
Riverside Ca 92502

Tel:  (909)955-2709
FAX: (909)955-2428

Interested Person

Jim Spano,

State Controller's Office

Division of Andits (B-8)

300 Capitol Mall, Suite 518 P.O. Box 942850
Sacramenta CA 95814

L

Tel: (916)323-5849
FAX: (916)324-7223
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Claim Number

Subject

Issue

98-TC-07

Claimant

Penal Code Section 1417.3
Chap. 382/90, Chap. 734/86, Chap. 875/85

Photographic Record of Evidence

State Controller's Office

3301 C Street  Suite 500
Sacramento CA 35816

Mr. Paige Vorhies, Bureau Chief

Division of Accounting & Reporting

(B-8)

Tel:  (916) 445-8756
FAX: (916) 323-4807

Interested Party

Mr. David Wellhouse,
Wellhouse & Associates

9175 Kiefer Bivd  Suite 121
Sacramento CA 95826

Tel: (916)368-9244
FAX: (916) 368-5723
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